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Item 1.01. Entry into a Material Definitive Agreement. 

Acquisition Purchase Agreement 

On August 2, 2017, Genesis Energy, L.P. (“Genesis” or “we”) entered into a stock purchase agreement (the “Acquisition 

Purchase Agreement”) with a subsidiary of Tronox Limited (“Tronox”) pursuant to which we will acquire for approximately $1.325 

billion in cash (the “Purchase Price”) all of Tronox’s trona and trona-based exploring, mining, processing, producing, marketing and 

selling business through the acquisition of 100% of the equity interests in Tronox Alkali Corporation (“Alkali”), another subsidiary of 

Tronox, on the terms and subject to the conditions set forth in the Acquisition Purchase Agreement. We refer to that business as the 

“Alkali Business” and the acquisition of the Alkali Business as the “Alkali Business Acquisition”. The Alkali Business holds leases 

covering approximately 88,000 acres of land, containing an estimated 830 million metric tonnes of proved and probable reserves of 

trona ore, representing an estimated remaining reserve life of over 100 years based on its 2016 production rate, a soda ash production 

facility, underground trona ore mines and solution mining operations and related equipment, logistics and other assets. 

We currently expect to fund the acquisition price and related transaction costs with proceeds from a notes offering, a preferred 

units offering and/or borrowings under our $1.7 billion revolving credit facility, as well as cash on hand. 

Genesis and Tronox US Holdings, Inc., a wholly owned subsidiary of Tronox (“Tronox Holdings”), are the primary parties to the 

Acquisition Purchase Agreement, and Tronox has guaranteed Tronox Holdings’ obligations under the Acquisition Purchase Agreement. 

The Acquisition Purchase Agreement contains customary representations and warranties, covenants and agreements. It also contains 

customary closing conditions (including the expiration or termination of applicable waiting periods under the Hart-Scott Rodino 

Antitrust Improvements Act of 1976, as amended) and termination rights for both parties. We expect to close the Alkali Business 

Acquisition in the second half of 2017. 

This summary of the Acquisition Purchase Agreement is qualified in its entirety by reference to the full text of the Acquisition 

Purchase Agreement, a copy of which is attached as Exhibit 2.1 to this Current Report on Form 8-K and incorporated into this Item 1.01 

by reference. 

The Acquisition Purchase Agreement contains representations, warranties and other provisions that were made only for purposes 

of the Acquisition Purchase Agreement and as of specific dates and were solely for the benefit of the other parties thereto. The 

Acquisition Purchase Agreement is a contractual document that establishes and governs the legal relations among the parties thereto and 

is not intended to be a source of factual, business or operational information about Genesis or Tronox and their respective subsidiaries 

or the assets to be acquired from Tronox and its affiliates. The representations and warranties made by Genesis, Tronox Holdings and 

Tronox in the Acquisition Purchase Agreement may be (i) qualified by disclosure schedules containing information that modifies, 

qualifies or creates exceptions to such representations and warranties and (ii) subject to standards of materiality applicable to the 

contracting parties that differ from those applicable to investors. Accordingly, investors and security holders should not rely on such 

representations and warranties as characterizations of the actual state of facts or circumstances. 

Preferred Unit Purchase Agreement 

On August 2, 2017, we entered into a Class A Convertible Preferred Unit Purchase Agreement (the “Preferred Unit Purchase 

Agreement”) with investment vehicles affiliated with KKR Global Infrastructure Investors II, L.P. and GSO Capital Partners LP 

(collectively, the “Purchasers”) to issue and sell in a private placement approximately $750 million of 22,249,494 Class A Convertible 

Preferred Units (“Preferred Units”) for a cash purchase price per Preferred Unit equal to $33.71 (the “Issue Price”), representing 110% 

of the volume weighted average trading price of our Common Units—Class A (“common units”) for the 15 consecutive trading days 

ending on August 2, 2017. The sale of the Preferred Units is subject to the closing of the Alkali Business Acquisition and certain 

customary closing conditions. The proceeds received from the sale of the Preferred Units will be used to fund a portion of the Purchase 

Price. 
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Pursuant to the Preferred Unit Purchase Agreement, in connection with the closing, our general partner will execute an 

amendment to its Fifth Amended and Restated Agreement of Limited Partnership of the Partnership (as so amended, the “Amended and 

Restated Partnership Agreement”) to, among other things, authorize and establish the rights and preferences of the Preferred Units. 

The Preferred Units will be a new class of security that will rank senior to all classes or series of limited partner interests of Genesis 

with respect to distribution and/or liquidation rights. The Preferred Units will vote on an as-converted basis with our common units and 

will have certain other class voting rights, including with respect to any amendment to the Amended and Restated Partnership 

Agreement that would be adverse to any of the rights, preferences or privileges, or otherwise modifies the terms, of the Preferred Units.

With respect to any quarter ending on or prior to the 18-month anniversary of the closing (the “PIK Period”), we will pay to 

holders of Preferred Units a cumulative, quarterly distribution in arrears at an annual rate of 8.75% ($0.7374 per Preferred Unit per 

quarter) (the “Distribution Amount”) (a “Preferred Unit Distribution”) on all Preferred Units then outstanding, in cash, Preferred Units 

(“PIK Units”), or in a combination of PIK Units and cash. For any quarter ending after the PIK Period, we will pay to the holders of 

Preferred Units in cash a cumulative, quarterly distribution equal to the Distribution Amount. If we elect to pay all or any portion of a 

Preferred Unit Distribution using PIK Units, the number of PIK Units will equal the quotient of (i) the Distribution Amount (or portion 

thereof paid in PIK Units) divided by (ii) the Issue Price. 

If we fail to pay in full in cash a Preferred Unit Distribution after the PIK Period (a “Distribution Default”) in respect of any two 

quarters, whether or not consecutive, then until such Distribution Default is cured we will not be permitted to (a) declare or make any 

distributions (subject to a limited exceptions for pro rata distributions on the Preferred Units and parity securities), redemptions or 

repurchases of any limited partner interests of Genesis that rank junior to or pari passu with the Preferred Units with respect to rights 

upon distribution and/or liquidation (including our common units), or (b) issue any such junior or parity securities. If there is a 

Distribution Default in respect of any two quarters, whether or not consecutive, then the Distribution Amount will be reset to a cash 

amount per Preferred Unit equal to the amount that would be payable per quarter if a Preferred Unit accrued interest on the Issue Price 

at an annualized rate equal to the then-current annualized distribution rate plus 200 basis points until such default is cured. In addition, 

if there is a Distribution Default in respect of any three quarters, whether or not consecutive, then until the default is cured the 

Purchasers will each have the right to appoint a director to our general partner’s board of directors. 

For a period of 30 days following (i) the fifth anniversary of the closing date and (ii) each subsequent anniversary of the closing 

date, the holders of Preferred Units may make a one-time election to reset the Distribution Amount (a “Rate Reset Election”) to a cash 

amount per Preferred Unit equal to the amount that would be payable per quarter if a Preferred Unit accrued interest on the Issue Price 

at an annualized rate equal to the greater of (a) 10.75%, if our common units are trading at a price that is less than 110% of the Issue 

Price, or (b) three-month LIBOR plus 750 basis points. 

Upon the occurrence of a Rate Reset Election, we may redeem the Preferred Units for cash, in whole or in part (but not less than 

an aggregate of $200.0 million Preferred Units (or such lesser amount, if for all outstanding Preferred Units) and allocated on a pro rata 

basis (unless agreed otherwise by the holders thereof)), for an amount per Preferred Unit equal to such Preferred Unit’s liquidation 

value (equal to the Issue Price plus any accrued and accumulated but unpaid distributions, plus a prorated portion of unpaid partial 

distributions in respect of the current quarter and the Distribution Amount, plus distributions with respect to the immediately preceding 

quarter and Distribution Amount to the extent occurring prior to the payment date in respect of the quarter immediately preceding the 

relevant date (the “prorated portion of unpaid partial distributions”)), multiplied by (i) 110%, prior to the seventh anniversary of the 

closing date, and (ii) 105% thereafter. Each holder of the Preferred Units may elect to convert all or any portion of its Preferred Units 

into common units initially on a one-for-one basis, subject to customary adjustments and an adjustment for any distributions that have 

accrued and accumulated but are unpaid (which is referred to herein as the “conversion rate”), at any time (but not more often than 

once per quarter) after the second anniversary of the issuance of the Preferred Units (or earlier upon a change of control, liquidation, 

dissolution or winding up of Genesis), provided that any conversion is for at least $50 million or such lesser amount if such conversion 

relates to all of a holder’s remaining Preferred Units or has otherwise been approved by us. If at any time certain creditors or 

counterparties of the Purchasers exercise certain rights or remedies in respect of any pledged Preferred Units, then such pledged 

Preferred Units may be immediately converted into common units by such creditors or counterparties at the conversion rate. 
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We will have the right to cause the conversion of all or a portion of outstanding Preferred Units (such conversion, a “Forced 

Conversion”) into our common units from time to time after the third anniversary of the closing date (the “Forced Conversion Right”), 

subject to certain conditions; provided, however, that we will not be permitted to convert a number of Preferred Units representing in 

the aggregate more than one-third of the originally issued Preferred Units in any consecutive twelve-month period. In addition, if there 

are fewer than $20 million of Preferred Units outstanding, we will have the right, at any time after the third anniversary of the closing, 

at our option, to cause each outstanding Preferred Unit to be converted into our common units at a conversion rate equal to the greater 

of (i) the then-applicable conversion rate and (ii) the quotient of the (a) Issue Price, divided by (b) 95% of the volume-weighted average 

price of our common units for the 30-trading day period ending prior to the date that we notify the holders of outstanding Preferred 

Units of such conversion. 

Upon certain events involving certain changes of control in which more than 90% of the consideration payable to the holders of 

our common units is payable in cash, the Preferred Units will automatically convert into common units at a conversion ratio equal to the 

greater of (a) the then applicable conversion rate and (b) the quotient of (i) the product of (A) the sum of (1) the Issue Price, plus (2) any 

accrued and accumulated but unpaid distributions on the Preferred Units, multiplied by (B) a premium factor (ranging from 115% to 

101% depending on when such transaction occurs) plus a prorated portion of unpaid partial distributions, divided by (ii) the volume 

weighted average price of the common units for the 30 trading days prior to the execution of definitive documentation relating to such 

change of control. 

In connection with other change of control events that do not meet the 90% cash consideration threshold described above, each 

holder of the Preferred Units may elect to (a) convert all of its Preferred Units to our common units at the then applicable conversion 

rate, (b) if we are not the surviving entity (or if we are the surviving entity, but our common units will cease to be listed), require us to 

use commercially reasonable efforts to cause the surviving entity in any such transaction to issue a substantially equivalent security (or 

if we are unable to cause such substantially equivalent securities to be issued, to convert its Preferred Units into common units in 

accordance with clause (a) above or exchanged in accordance with clause (d) below or convert at a specified conversion rate), (c) if we 

are the surviving entity, continue to hold the Preferred Units or (d) require us to exchange the Preferred Units for cash or, if we so elect, 

common units valued at 95% of the volume-weighted average price of the common units for the 30 consecutive trading days ending on 

the fifth trading day immediately preceding the closing date of such change of control, at a price per unit equal to the sum of (i) the 

product of (x) 101% and (y) the Issue Price plus (ii) accrued and accumulated but unpaid distributions plus (iii) a prorated portion of 

unpaid partial distributions. 

Pursuant to the terms of the Preferred Unit Purchase Agreement, we have agreed to enter into a Registration Rights Agreement 

with the Purchasers at the closing, pursuant to which, among other things, we will give the Purchasers certain rights to require us to file 

and maintain registration statements with respect to the re-sale of the Preferred Units and the Common Units that are issuable upon 

conversion of the Preferred Units. The Partnership and its general partner have also agreed to enter into a board observer agreement 

with the Purchasers, pursuant to which, among other things, each Purchaser will be permitted to designate an observer to the Board of 

Directors of our general partner for so long as it or its affiliates continue to own at least $200.0 million of such purchased Preferred 

Units. 

The Preferred Unit Purchase Agreement contains customary representations, warranties and covenants of Genesis and the 

Purchasers. Genesis, on the one hand, and the Purchasers, on the other hand, have agreed to indemnify each other and their respective 

affiliates, control persons, officers, directors, employees, agents, advisors, counsel, accountants, investment bankers and other 

representatives against certain losses resulting from breaches of their respective representations, warranties and covenants, subject to 

certain negotiated limitations and survival periods set forth in the Preferred Unit Purchase Agreement. 
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This summary of the Preferred Unit Purchase Agreement is qualified in its entirety by reference to the full text of the Preferred 

Unit Purchase Agreement, a copy of which is attached as Exhibit 10.1 to this Current Report on Form 8-K and incorporated into this 

Item 1.01 by reference. 

The Preferred Unit Purchase Agreement contains representations, warranties and other provisions that were made only for 

purposes of the Preferred Unit Purchase Agreement and as of specific dates and were solely for the benefit of the other party thereto. 

The Preferred Unit Purchase Agreement is a contractual document that establishes and governs the legal relations among the parties 

thereto and is not intended to be a source of factual, business or operational information about Genesis or its subsidiaries. The 

representations and warranties made by Genesis and the Purchasers in the Preferred Unit Purchase Agreement may be (i) qualified by 

disclosure schedules containing information that modifies, qualifies or creates exceptions to such representations and warranties and 

(ii) subject to standards of materiality applicable to the contracting parties that differ from those applicable to investors. Accordingly, 

investors and security holders should not rely on such representations and warranties as characterizations of the actual state of facts or 

circumstances. 

Item 3.02 Unregistered Sales of Equity Securities. 

The description set forth under Item 1.01 above of the issuances by Genesis to the Purchasers of the Preferred Units in connection 

with the consummation of the transactions contemplated by the Acquisition Purchase Agreement is incorporated herein by reference. 

The foregoing transaction was undertaken in reliance on an exemption from the registration requirements of the Securities Act of 1933 

pursuant to Section 4(a)(2) thereof. 

5 



Item 7.01. Regulation FD Disclosure. 

A copy of the press release announcing the execution of the Acquisition Purchase Agreement and the execution of the Preferred 

Unit Purchase Agreement is furnished as Exhibit 99.1 to this Current Report on Form 8-K. 

In accordance with General Instruction B.2 of Form 8-K, the press release is deemed to be “furnished” and shall not be deemed 

“filed” for the purpose of Section 18 of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), or otherwise subject to 

the liabilities of that section, nor shall such information and exhibits be deemed incorporated by reference into any filing under the 

Securities Act of 1933, as amended, or the Exchange Act. 

Item 8.01. Other Events. 

Credit Agreement Amendment 

As of July 28, 2017, we had approximately $500 million of remaining available credit under our $1.7 billion Fourth Amended and 

Restated Credit Agreement among Genesis, as borrower, Wells Fargo Bank National Association, as administrative agent, Bank of 

America, N.A. and Bank of Montreal, as co-syndication agents, U.S. Bank National Association, as documentation agent, and the 

lenders party thereto (as amended, supplemented, or otherwise modified from time to time, our “revolving credit agreement”).

On July 28, 2017, we entered into a Sixth Amendment (the “Credit Agreement Amendment”) to our revolving credit agreement. 

The Credit Agreement Amendment, among other things, includes certain technical amendments related to the Alkali Business 

Acquisition and the financing thereof. 

On August 2, 2017, we obtained commitments from certain of our lenders to increase their committed amount under our revolving 

credit facility by up to $300 million effective as of the closing of the Alkali Business Acquisition. That commitment automatically 

reduces for each dollar of notes we sell in an offering to finance the Alkali Business Acquisition. 

This summary of the Credit Agreement Amendment is qualified in its entirety by reference to the full text of the Credit Agreement 

Amendment, a copy of which is filed as Exhibit 10.2 to this Current Report on Form 8-K and is incorporated into this Item 8.01 by 

reference. 

The Credit Agreement Amendment contains representations, warranties and other provisions that were made only for purposes of 

the Credit Agreement Amendment and as of specific dates and were solely for the benefit of the parties thereto. The Credit Agreement 

Amendment is a contractual document that establishes and governs the legal relations among the parties thereto and is not intended to 

be a source of factual, business, or operational information about Genesis and its subsidiaries. The representations and warranties made 

by Genesis in the Credit Agreement Amendment may be (i) qualified by disclosure schedules containing information that modifies, 

qualifies or creates exceptions to such representations and warranties and (ii) subject to standards of materiality applicable to the 

contracting parties that differ from those applicable to investors. Accordingly, investors and securityholders should not rely on such 

representations and warranties as characterizations of the actual state of facts or circumstances. 

Financial Information and Estimated Net Income and Adjusted EBITDA 

Genesis has provided unaudited estimates of certain key financial results of Genesis and the Alkali Business for the twelve months 

ended June 30, 2017, together with a reconciliation of our estimated Adjusted EBITDA to net income for this period and related 

disclosures, as Exhibit 99.2. 

Alkali Business 

A description of the Alkali Business’ business is filed as Exhibit 99.3 to this Current Report on Form 8-K and incorporated into 

this Item 8.01 by reference. 

Risk Factors Supplement 

As part of the filing of this Current Report on Form 8-K, Genesis intends to revise, clarify and supplement its risk factors, 

including those contained in Genesis’ Annual Report on Form 10-K for the year ended December 31, 2016. The risk factors below 

should be considered together with the other risk factors described in the Genesis’ Annual Report on Form 10-K for the year ended 

December 31, 2016 and other filings with the SEC under the Exchange Act. 



As a result of the Alkali Business Acquisition, we anticipate that the scope and size of our operations and business will substantially 

change. We cannot provide assurance that our expansion in scope and size will be successful. 

We anticipate that the Alkali Business Acquisition will substantially expand the scope and size of our business by adding 

substantial assets and operations to our existing business. The anticipated future growth of our business will impose significant added 

responsibilities on management, including the need to identify, recruit, train and integrate additional employees. Our senior 

management’s attention may be diverted from the management of daily operations to the integration of the assets acquired in the Alkali 

Business Acquisition. Our ability to manage our business and growth will require us to continue to improve our operational, financial 

and management controls, reporting systems and procedures. We may also encounter risks, costs and expenses associated with any 

undisclosed or other unanticipated liabilities and use more cash and other financial resources on integration and implementation 

activities than we expect. We may not be able to successfully integrate the Alkali Business into our existing operations or realize the 

expected economic benefits of the Alkali Business Acquisition, which may have a material adverse effect on our business, financial 

condition and results of operations, including our distributable cash flow. 

Failure to successfully combine our business with the assets to be acquired in the Alkali Business Acquisition, or an inaccurate 

estimate by us of the benefits to be realized from the Alkali Business Acquisition, may adversely affect our future results. 

The Alkali Business Acquisition involves potential risks, including: 

• the failure to realize expected profitability, growth or accretion; 
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• environmental or regulatory compliance matters or liabilities; 

• antitrust or legal compliance matters or liabilities; 

• labor compliance matters or liabilities; 

• title or permit issues; 

• the incurrence of significant charges, such as impairment of goodwill or other intangible assets, asset devaluation or 

restructuring charges; and 

• the incurrence of unanticipated liabilities and costs for which indemnification is unavailable or inadequate. 

The expected benefits from the pending Alkali Business Acquisition may not be realized if our estimates of the potential net cash 

flows associated with the assets to be acquired by us in the Alkali Business Acquisition are materially inaccurate or if we fail to identify 

operating issues or liabilities associated with the assets prior to closing. The accuracy of our estimates of the potential net cash flows 

attributable to such assets is inherently uncertain. If certain issues are identified after closing of the Alkali Business Acquisition, the 

stock purchase agreement provides for limited recourse against Tronox. 

If we close the Alkali Business Acquisition and if any of these risks or unanticipated liabilities or costs were to materialize, any 

desired benefits of the Alkali Business Acquisition may not be fully realized, if at all, and our future financial condition, results of 

operations and distributable cash flow could be negatively impacted. 

Item 9.01. Financial Statements and Exhibits. 

(a) Financial Statements of Business Acquired 

The unaudited condensed combined financial statements of the Alkali Chemicals Business of Tronox Limited as of March 31, 

2017 and for the quarters ended March 31, 2017 and 2016 and the notes thereto are filed as Exhibit 99.4 to this Current Report on Form 

8-K and are incorporated into this Item 9.01 by reference. 

The audited combined financial statements of the Alkali Chemicals Business of Tronox Limited as of December 31, 2016 and 

2015 and for the year ended December 31, 2016 (Successor) and for the nine month period ended December 31, 2015 (Successor) and 

for the three month period ended March 31, 2015 (Predecessor) and the notes thereto, together with the report of 

PricewaterhouseCoopers LLP, independent auditors, with respect to the balance sheets as of December 31, 2016 and 2015, and the 

related statements of operations, comprehensive income, cash flows and changes in parent company equity for the year ended 

December 31, 2016 and the period from April 1, 2015 through December 31, 2015, and the report of RSM US LLP, independent 

auditors, with respect to the combined balance sheet as of March 31, 2015, the related combined statement of operations, combined 

statement of comprehensive income, combined statement of changes in parent equity and combined statement of cash flows for the 

period from January 1, 2015 through March 31, 2015, are filed as Exhibit 99.5 to this Current Report on Form 8-K and are incorporated 

into this Item 9.01 by reference. 

(d) Exhibits

The following materials are filed as exhibits to this Current Report on Form 8-K. 

Exhibit

Number Description

  2.1# Stock Purchase Agreement, dated August 2, 2017, by and among Genesis Energy, L.P., Tronox US Holdings, Tronox 

Alkali Corporation and, for the purposes set forth therein, Tronox Limited.

10.1 Class A Convertible Preferred Unit Purchase Agreement, dated August 2, 2017, by and between Genesis Energy, L.P., and 

the purchasers named on Schedule A thereto.
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10.2 Sixth Amendment to the Fourth Amended and Restated Credit Agreement, dated July 28, 2017, among Genesis Energy, L.P., 

as borrower, Wells Fargo Bank National Association, as administrative agent, Bank of America, N.A. and Bank of Montreal as 

co-syndication agents, U.S. Bank National Association as documentation agent, and the lenders party thereto.

23.1 Consent of PricewaterhouseCoopers LLP, independent auditors (Alkali Chemicals Business of Tronox Limited).

23.2 Consent of RSM US LLP, independent auditors (Alkali Chemicals Business of Tronox Limited).

99.1 Press release dated August 2, 2017.

99.2 Financial Information and Projected net income and Adjusted EBITDA for the twelve months ended June 30, 2017.

99.3 Business description of the Alkali Business.

99.4 Unaudited financial statements of Alkali Chemicals Business of Tronox Limited as of March 31, 2017 and for the quarters 

ended March 31, 2017 and 2016 and the notes thereto.

99.5 Audited financial statements of Alkali Chemicals Business of Tronox Limited as of December 31, 2016 and 2015 and for each 

of the years ended December 31, 2016 (Successor) and for the nine month period ended December 31, 2015 (Successor) and 

for the three month period ended March 31, 2015 (Predecessor) and the notes thereto.

# Exhibits and Schedules have been omitted pursuant to Item 601(b)(2) of Regulation S-K. A list of these Exhibits and Schedules is 

included in the index of the Acquisition Purchase Agreement. Genesis agrees to furnish a supplemental copy of any such omitted 

Exhibit or Schedule to the SEC upon request. 
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SIGNATURES 

Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its 

behalf by the undersigned hereunto duly authorized. 

GENESIS ENERGY, L.P.

By: GENESIS ENERGY, LLC,

sole general partner

Date: August 7, 2017 By: /s/ Robert V. Deere

Robert V. Deere

Chief Financial Officer
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Exhibit 2.1 

Execution Version 

Privileged & Confidential 

STOCK PURCHASE AGREEMENT 

by and among 

TRONOX US HOLDINGS INC., 

TRONOX ALKALI CORPORATION, 

TRONOX LIMITED 

(solely for purposes set forth herein) 

and 

GENESIS ENERGY, L.P. 

Dated as of August 2, 2017 
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STOCK PURCHASE AGREEMENT 

This STOCK PURCHASE AGREEMENT (this “Agreement”), dated as of August 2, 2017, is by and among Tronox 

Alkali Corporation, a Delaware corporation (the “Company”), Tronox US Holdings Inc., a Delaware corporation (“Seller”), Tronox 

Limited, an Australian public limited company incorporated in the Commonwealth of Australia (“Seller Parent”), and Genesis Energy, 

L.P., a Delaware limited partnership (“Purchaser”) (each of the Company, Purchaser and Seller, a “Party” and collectively, the 

“Parties”). 

RECITALS 

WHEREAS, Seller owns all of the issued and outstanding shares of the Company (together with its direct and indirect 

Subsidiaries set forth in Schedule I hereto, the “Alkali Group”); 

WHEREAS, Seller desires to sell and transfer, and Purchaser desires to purchase, all of the capital stock of the 

Company (the “Shares”) for the consideration set forth in Section 2.2, subject to the terms and conditions of this Agreement; 

WHEREAS, at the Closing, the Company, Seller and Purchaser shall enter into the Ancillary Agreements; and 

WHEREAS, the Parties desire to make certain representations, warranties, covenants and agreements in connection 

with this Agreement. 

NOW, THEREFORE, in consideration of the mutual promises hereinafter set forth and other good and valuable 

consideration, the receipt and adequacy of which are hereby acknowledged, and intending to be legally bound, the Parties hereby agree 

as follows: 

ARTICLE I 

DEFINITIONS; INTERPRETATION 

1.1 Defined Terms. For the purposes of this Agreement, the following terms shall have the following meanings: 

“Action” shall mean any claim, charge, action, cause of action, complaint, investigation, audit, suit, arbitration, 

litigation, demand, application, order, inquiry, hearing or other proceeding. 

“Adjustment Amount” shall mean (i) (x) in the event Working Capital is greater than the Target Maximum Working 

Capital, an amount (in dollars) equal to Working Capital minus the Target Maximum Working Capital, (y) in the event Working Capital 

is less than the Target Minimum Working Capital, a negative amount (in dollars) equal to Working Capital minus the Target Minimum 

Working Capital and (z) in the event Working Capital is less than or equal to the Target Maximum Working Capital and greater than or 

equal to the Target Minimum Working Capital, zero dollars ($0), in each case, as of the Closing, plus (ii) Cash and Cash Equivalents. 



“Affiliate” shall mean, with respect to any Person, any other Person that directly, or through one or more 

intermediaries, controls or is controlled by or is under common control with such Person; provided that, from and after the Closing, 

(i) none of the members of the Alkali Group shall be considered an Affiliate of Seller or Seller’s Affiliates, (ii) none of Seller or any of 

Seller’s Affiliates shall be considered an Affiliate of Purchaser or an Affiliate of any member of the Alkali Group and (iii) the members 

of the Alkali Group shall be considered Affiliates of Purchaser. 

“Affiliated Group” shall mean any affiliated group within the meaning of Section 1504(a) of the Code or any other 

affiliated, combined, unitary or similar group defined under any state, local, or non-U.S. law. 

“Alkali Group Intellectual Property” shall mean all Intellectual Property owned by (i) the Alkali Group; or (ii) the 

Seller or any of its Affiliates (including, the Alkali Group) and used exclusively in the Business. 

“Ancillary Agreements” shall mean the Transition Services Agreement. 

“Antitrust Law” shall mean the Sherman Antitrust Act of 1890, as amended, the Clayton Antitrust Act of 1914, as 

amended, the HSR Act, the Federal Trade Commission Act of 1914, as amended, and all other applicable Laws (including non-U.S. 

Laws) issued by a Governmental Entity that are designed or intended to prohibit, restrict or regulate actions or transactions having the 

purpose or effect of monopolization, restraint of trade, lessening of competition through merger or acquisition, or effectuating foreign 

investment. 

“Benefit Plan” shall mean each employee welfare plan within the meaning of Section 3(1) of ERISA, any employee 

pension benefit plan within the meaning of Section 3(2) of ERISA, in each case, whether or not such plan is subject to ERISA, and any 

bonus, incentive, deferred compensation, vacation, stock purchase, stock option, equity or equity-based, change in control, retention, 

retirement, paid time off, employment, consulting, fringe or severance, benefit plan, (whether written or unwritten, qualified or 

nonqualified, funded or unfunded and including any that have been frozen or terminated) other than a Multiemployer Plan, in each case 

(i) that is sponsored, maintained or contributed to or required to be contributed to by the Alkali Group for the benefit of the any current 

or former employee, director, officer or individual independent contractor of any member of the Alkali Group or (ii) maintained or 

sponsored by an Affiliate of the Alkali Group for the benefit of any current or former employee, officer, director or individual 

independent contractor of the Alkali Group. 

“Business” shall mean the business as conducted by the Alkali Group of exploring, mining, producing, marketing and 

selling trona and trona-based sodium products, including various commercial grades of sodium carbonate (soda ash), sodium 

bicarbonate, sodium sesquicarbonate and sodium hydroxide (caustic soda). 

“Business Day” shall mean any day that is not a Saturday, a Sunday or other day on which commercial banks in the 

City of New York, New York are required or authorized by Law to be closed. 
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“Cash and Cash Equivalents” shall mean the sum of the fair market value (expressed in United States dollars) of all 

cash and cash equivalents of the Alkali Group as of the Valuation Time, in each case, calculated in accordance with the Transaction 

Accounting Principles. 

“CBA” shall mean the Collective Bargaining Agreement, dated as of July 1, 2016, by and between the Company and 

the United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers Intl. Union, 

AFL-CIO-CLC, on behalf of its affiliated Local Union No. 13, 214, as amended, restated and supplemented. 

“Closing Indebtedness” shall mean the Indebtedness of the Seller (solely to the extent constituting a Lien on the 

Shares) and the Alkali Group as of the Valuation Time. 

“Code” shall mean the U.S. Internal Revenue Code of 1986, as amended. 

“Combined Tax Return” shall mean any Affiliated Group Tax Return that includes at least one member of the Seller 

Group, on the one hand, and at least one member of the Alkali Group, on the other hand. 

“Confidentiality Agreement” shall mean the confidentiality agreement, dated as of May 25, 2017, by and between 

Seller Parent and Purchaser. 

“Contract” shall mean any agreement, contract, subcontract, license, lease, sublease, obligation or undertaking, 

excluding any Benefit Plan. 

“control” shall mean, as to any Person, the power to direct or cause the direction of the management and policies of 

such Person, whether through the ownership of voting securities, by Contract or otherwise (and the terms “controlled by” and “under 

common control with” shall have correlative meanings). 

“Credit Facilities” shall mean (i) that certain Credit and Guaranty Agreement, dated as of February 8, 2012, by and 

among Tronox Pigments (Netherlands) B.V., as borrower, Seller Parent and certain of its subsidiaries party thereto, as guarantors, 

certain lenders party thereto from time to time, Goldman Sachs Bank USA, as administrative agent and collateral agent, and the other 

agents party thereto (as amended, restated, supplemented or otherwise modified from time to time); (ii) that certain Amended and 

Restated Revolving Syndicated Facility Agreement, dated as of April 1, 2015, by and among Tronox Incorporated and certain of its 

subsidiaries party thereto, as U.S. borrowers and guarantors, Seller Parent and certain of its subsidiaries party thereto, as Australian 

borrowers and guarantors, Tronox Pigments (Holland) B.V. and certain of its affiliates party thereto, as Dutch borrowers and 

guarantors, the other subsidiary guarantors party thereto, the lenders party thereto from time to time, UBS AG, Stamford Branch, as 

issuing bank, swingline lender, administrative agent and collateral agent, and the other agents party thereto (as amended, restated, 

supplemented or otherwise modified from time to time); (iii) that certain Indenture, dated as of March 19, 2015, providing for the 

issuance of 7.50% Senior Notes due 2020, by and among Tronox Finance LLC, as issuer, Seller Parent and certain of its subsidiaries 

party thereto, as guarantors, and Wilmington Trust, National Association, as trustee (as amended, restated, supplemented or otherwise 

modified from time to time); and (iv) that certain Indenture, dated as of August 20, 2012, providing for the issuance of 
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6.375% Senior Notes due 2022, by and among Tronox Finance LLC, as issuer, Seller Parent and certain of its subsidiaries party thereto, 

as guarantors, and Wilmington Trust, National Association, as trustee (as amended, restated, supplemented or otherwise modified from 

time to time). 

“Dataroom” shall mean the Intralinks electronic data room established for “Project Rodeo”. 

“Debt Financing Sources” shall mean the Persons who have committed to provide or arrange or otherwise entered into 

agreements in connection with the Debt Financing, including any underwriter, initial purchaser, placement agent, investor, lender, 

agent, arranger, bookrunner, letter of credit issuer or swingline lender under or in respect of the Debt Financing, including the parties to 

subscription, underwriting or purchase agreements, any commitment letters, engagement letters, joinder agreements, indentures or 

credit agreements entered into pursuant thereto or relating thereto, together with their respective Affiliates, and such Persons’ and their 

respective Affiliates’ former, current and future officers, directors, employees, partners, controlling persons, advisors, agents, managers 

and representatives involved in the Debt Financing and the respective successors and permitted assigns of the foregoing. 

“Debt Release Letters” shall mean release letters in customary form and reasonably acceptable to Purchaser produced 

by each holder of Closing Indebtedness terminating the obligations of Seller (solely to the extent constituting a Lien on the Shares) and 

the Alkali Group under such Closing Indebtedness and releasing Liens on the Shares and the assets and properties of the Alkali Group 

related thereto. 

“Environmental Laws” shall mean any applicable Law relating to (a) Releases or threatened Releases of Hazardous 

Material; (b) pollution or protection of public health or safety; (c) protection of employee health or safety from Releases of or exposure 

to Hazardous Material in the indoor or outdoor environment; (d) the manufacture, distribution, registration, handling, transport, use, 

treatment, storage, or disposal of Hazardous Material; (e) protection of the environment, including from impacts caused by human 

activity, of natural resources, or of endangered species, or (f) mining or mine reclamation, including mine health or safety. 

“Equity Financing Sources” means the investor parties to the Securities Purchase Agreement. 

“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as amended. 

“Example Statement” shall mean the example statement attached hereto as Exhibit D showing an illustrative form of 

the Closing Notice to be delivered pursuant to Section 2.4. 

“Financing” shall mean one or more debt or equity financing transactions (including registered public offerings of 

debt or equity securities or private placements under Section 4(a)(2) or Rule 144A under the Securities Act and credit facilities) by the 

Purchaser and/or one of its Affiliates, as borrower or issuer, in each case, consummated at or before the Closing, including the Debt 

Financing and Equity Financing. 
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“Financing Sources” shall mean the Debt Financing Sources or the Equity Financing Sources. 

“GAAP” shall mean generally accepted accounting principles in the United States, as in effect from time to time, 

consistently applied. 

“Governmental Entity” shall mean any foreign, multinational, domestic, federal, territorial, state or local 

governmental entity, quasi-governmental entity, court, tribunal, judicial or arbitral body, commission, board, bureau, agency or 

instrumentality, or any regulatory, administrative or other department, agency, or any political or other subdivision, department or 

branch of any of the foregoing. 

“Hazardous Material” shall mean any substance, product, or waste material which is identified, listed, published, 

regulated or defined as a hazardous waste, hazardous or toxic substance, pollutant, contaminant, hazardous material or other similarly 

regulated material or substance under any Environmental Law or by any Governmental Entity, including naturally occurring radioactive 

materials, other radioactive materials, petroleum or any fraction thereof, petroleum refined products and petroleum waste, 

polychlorinated biphenyls, and asbestos and asbestos-containing materials. 

“HSR Act” shall mean the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the rules and 

regulations promulgated thereunder. 

“Indebtedness” of any Person shall mean, without duplication, (a) the principal of and accrued and unpaid interest 

(including all obligations for premiums, fees, penalties, expenses, breakage costs and bank overdrafts) in respect of (i) indebtedness of 

such Person for money borrowed, (ii) indebtedness evidenced by notes, debentures, bonds or other similar instruments the payment of 

which such Person is responsible or liable and (iii) in respect of banker’s acceptances or letters of credit to the extent drawn upon and 

unpaid; (b) all obligations of such Person issued or assumed as the deferred purchase price of property, all conditional sale obligations 

of such Person and all obligations of such Person under any title retention agreement (but excluding trade accounts payable and other 

accrued current liabilities to the extent included as current liabilities in the calculation of Working Capital), including all seller notes, 

purchase price adjustments and “earn-out” payments; (c) all obligations in connection with any off-balance sheet financing, including 

synthetic leases and project financing classified as liabilities recorded on a balance sheet under GAAP; (d) all obligations of such 

Person under capitalized leases required to be recorded as capitalized leases by GAAP; (e) all obligations of such Person with respect to 

interest rate and currency obligations, swaps (other than those related to product swap sales and purchases), collars, caps and similar 

hedging obligations (valued at the termination value thereof); and (f) all obligations of the type referred to in clauses (a) through (e) of 

any Person the payment of which such Person is responsible or liable, directly or indirectly, as obligor, guarantor, surety or otherwise, 

or which is secured by a Lien on any property or asset of such Person. For the avoidance of doubt and notwithstanding anything in this 

definition to the contrary, (A) for purposes of calculating the Purchase Price, “Indebtedness” shall not include any amounts included in 

Working Capital on the Final Post-Closing Adjustment Statement and (B) “Indebtedness” shall exclude any bonus amounts payable to 

employees of the Alkali Group pursuant to the 2017 Alkali Annual Incentive Plan or 2017 Alkali Local Incentive Plan and 

communicated to employees prior to the date hereof. 
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“Intellectual Property” shall mean all of the following in any jurisdiction throughout the world: (a) patents and 

applications therefor; (b) Marks, together with all appurtenant goodwill, along with renewals thereof; (c) copyrights, whether or not 

registered or published, and registrations, recordations and applications for registration therefor (including copyrights in computer 

software) and reversions, extensions and renewals thereof; (d) trade secrets, know-how, confidential information, data and databases 

and other collections of data (collectively, “Trade Secrets”); (e) rights in computer software and firmware, including data files, source 

code, object code and software-related specifications and documentations; and (f) all other forms of intellectual property. 

“Intercompany Accounts” shall mean the consolidated intercompany accounts payable and accounts receivable 

between the Seller Parent and its Affiliates (excluding the Alkali Group), on the one hand, and the Company (including its 

Subsidiaries), on the other hand. 

“Intercompany Advances” shall mean the consolidated intercompany loans or advances from the Seller Parent and its 

Affiliates (excluding the Alkali Group) to the Company (including its Subsidiaries), on the one hand, and from the Company (including 

its Subsidiaries) to Seller Parent and its Affiliates (excluding the Alkali Group), on the other hand. 

“Interest Rate” shall mean a rate per annum equal to the one (1)-month LIBOR (as published by the ICE Benchmark 

Administration, or, if not published thereby, in another authoritative source selected by Seller and Purchaser), on the date that the 

applicable payment was required to be paid (or if no quotation for the one (1)-month LIBOR is available for such date, on the next 

preceding date for which such quotation is available) plus 500 basis points. 

“IT Systems” shall mean all proprietary and third party computer software, firmware and hardware, and all 

information, communications and networks systems (including any outsourced systems and processes) that are used in, or relied on, to 

conduct the Business. 

“Knowledge of Purchaser” shall mean the actual knowledge of the Persons listed on Section 1.1 of the Purchaser 

Disclosure Schedule. 

“Knowledge of Seller” shall mean the actual knowledge of the Persons listed on Section 1.1(a) of the Company 

Disclosure Schedule. 

“Knowledge of the Company” shall mean the actual knowledge of the Persons listed on Section 1.1(b) of the 

Company Disclosure Schedule. 

“Law” shall mean any federal, state, local or foreign law (including common law), statute, regulation, ordinance, rule, 

judgment, order, decree, award, approval, concession, grant, franchise, directive, requirement, or other governmental restriction or any 

similar form of decision or approval of, or determination by, or any interpretation or administration of any of the foregoing by, any 

Governmental Entity in effect as of the date of this Agreement. 
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“Leased Real Property” shall mean all leasehold or subleasehold estates in any land, buildings, structures, 

improvements or fixtures held by the Alkali Group, but excluding Mineral Rights. 

“Liability” shall mean all indebtedness, obligations and other liabilities, whether absolute, accrued, matured, 

contingent (or based upon any contingency), known or unknown, fixed or otherwise, or whether due or to become due, including any 

fines, penalties, judgments, awards or settlements respecting any judicial, administrative or arbitration proceedings or any damages, 

losses, assessments, deficiencies, claims or demands with respect to any applicable Law. 

“Liens” shall mean all liens, mortgages (legal or equitable), deeds of trust, deeds to secure debt, pledges, charges, 

claims, security interests, purchase agreements, options, licenses, grants, leases, subleases, tenancies, occupancy agreements, 

rights-of-way, rights of setoff, rights of first refusal, rights of first offer, restrictive covenants, conditions, easements, encroachments, 

restrictions on transfer or other encumbrances. 

“Losses” shall mean all losses, costs, interest, charges, expenses (including reasonable attorneys’, consultants’ or 

advisors’ fees), obligations, liabilities, settlement payments, awards, judgments, interest awards, fines, penalties, damages, assessments 

or deficiencies of any kind. 

“Marks” shall mean fictional business names, corporate names, trade names, trade dress rights, trademarks and service 

marks, logos, social media identifiers, other sources of origin and registrations and applications for registration of any of the foregoing. 

“Material Adverse Effect” shall mean (a) an event, development, change, condition or effect that is or would 

reasonably be expected to be materially adverse to the Alkali Group, its assets, condition (financial or otherwise) or results of 

operations, taken as a whole; provided, however, that no event, development, change or effect resulting from or arising out of any of the 

following shall be deemed to constitute, or shall be taken into account in determining whether there has been, a “Material Adverse 

Effect” under clause (a): (i) events, developments, changes or effects in global or national economic, monetary, or financial conditions, 

including changes in prevailing interest rates, credit markets, or financial market conditions in or affecting the United States or any 

other jurisdiction in which the Alkali Group operates, (ii) events, developments, changes or effects in the industry in which the Alkali 

Group operates, (iii) events, developments, changes, conditions or effects in global or national political conditions, including the 

outbreak or escalation of war or acts of terrorism, (iv) earthquakes, hurricanes, tsunamis, typhoons, lightning, hailstorms, blizzards, 

tornadoes, droughts, floods, cyclones, arctic frosts, mudslides, wildfires and other natural disasters, weather conditions and other force 

majeure events, (v) changes after the date hereof in applicable Law or the interpretations thereof, (vi) changes after the date hereof in 

GAAP or the interpretations thereof, (vii) any failure, in and of itself, by the Alkali Group to meet any internal or published industry 

analyst projections or forecasts or estimates of revenue or earnings for any period (it being understood that the facts and circumstances 

giving rise to such failure that are not otherwise excluded from the definition of Material Adverse Effect may be taken into account in 

determining whether there is or has been a Material Adverse Effect), or (viii) events, developments, changes, conditions or effects, 
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including impacts on relationships with customers, suppliers, employees, labor organizations, or governmental entities, in each case 

attributable to the execution, announcement or pendency of this Agreement, the Ancillary Agreements, the transactions contemplated 

hereby or thereby or the identity of Purchaser or any of its Affiliates as the acquirer of the Shares (it being understood that the facts and 

circumstances giving rise to such impacts that are not otherwise excluded from the definition of Material Adverse Effect may be taken 

into account in determining whether there is or has been a Material Adverse Effect); provided that the exceptions in clauses (i) – (vi) of 

the foregoing shall only apply to the extent such event, development, change, condition or effect does not have a materially 

disproportionate impact on the Alkali Group, taken as a whole, relative to other Persons in the industries in which the Alkali Group 

operates; or (b) an event, development, change, condition or effect that would or would reasonably be expected to impair in any 

material respect the ability of Seller to perform its obligations under this Agreement or any Ancillary Agreement or prevent or 

materially delay the consummation of the Sale. 

“Multiemployer Plan” shall mean a “multiemployer plan” within the meaning of Section 4001(a)(3) of ERISA. 

“Order” shall mean any outstanding order, ruling, judgment, writ, injunction, stipulation, award, decree or similar 

order of any Governmental Entity. 

“Organizational Document” shall mean any of the following, as applicable: (i) the articles or certificate of 

incorporation and the bylaws of a corporation; (ii) the partnership agreement and any statement of partnership of a general partnership; 

(iii) the limited partnership agreement and the certificate of limited partnership of a limited partnership; (iv) limited liability company 

agreement or operating agreement for a limited liability company; (v) any charter, governing or similar document adopted or filed in 

connection with the creation, formation, governance or organization of a Person; and (vi) any amendment, side letter or binding 

interpretation of any of the foregoing. 

“Outside Date” shall mean December 31, 2017. 

“Owned Real Property” shall mean all land, together with all buildings, structures, improvements and fixtures located 

thereon, and all easements and other rights and interests appurtenant thereto, owned by the Alkali Group, but excluding Mineral Rights. 

“Permits” shall mean all licenses (other than the Mineral Rights), permits, franchises, approvals, registrations, 

authorizations, consents or orders of, or filings with, any Governmental Entity. 

“Permitted Liens” shall mean the following Liens: (a) Liens disclosed or reflected on the Financial Statements; 

(b) Liens for Taxes, assessments or other governmental charges or levies that are not yet due or payable and that are being contested in 

good faith by appropriate proceedings or that may thereafter be paid without penalty for which adequate reserves have been established 

on the books and records of the Alkali Group in accordance with GAAP; (c) statutory Liens of landlords and Liens of carriers, 

warehousemen, mechanics, materialmen, workmen, repairmen and other Liens imposed by applicable Law and on a basis consistent 

with past practice or in the ordinary course of business of the Alkali Group for which 
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adequate reserves have been established on the books and records of the Alkali Group that are not yet due and payable or, if due, not 

delinquent or that are being contest in good faith by appropriate proceedings and for which adequate reserves have been established on 

the books and records of the Alkali Group; (d) Liens incurred or deposits made in the ordinary course of business of the Alkali Group in 

connection with workers’ compensation, unemployment insurance or other types of social security for which adequate reserves have 

been established on the books and records of the Alkali Group; (e) defects or imperfections of title, easements, declarations, covenants, 

rights-of-way, restrictions and other charges, instruments or encumbrances that do not materially affect the use of real estate (including 

the Mineral Rights) as used by the Alkali Group as of the date hereof; (f) zoning ordinances, variances, conditional use permits and 

similar regulations, permits, approvals and conditions, to the extent that the same do not (and could not reasonably be expected to) 

materially impair the ownership or use of the assets or properties of the Alkali Group or the Business (including the Mineral Rights); (g) 

Liens securing Closing Indebtedness to be released at Closing pursuant to the Debt Release Letters; (h) non-exclusive licenses of 

Intellectual Property granted in the ordinary course of business of the Alkali Group, or pursuant to this Agreement or any Ancillary 

Agreement, (i) exclusive licenses of Intellectual Property granted pursuant to this Agreement or any Ancillary Agreement and (j) Liens 

set forth on Section 1.1(c) of the Company Disclosure Schedule. 

“Permitted Railcar Marks” shall mean railcar running numbers incorporating the “TNOX” prefix painted on 200 

railcars leased by the Alkali Group from Trinity Industries (i.e. TNOX-2150 through TNOX-2349). 

“Peroxygens Business” shall mean the business of (a) manufacture and sale of hydrogen peroxide, persulfates, 

peracetic acid products, silicates and calcium peroxide, (b) blending, formulating or purifying the foregoing and certain other materials 

into proprietary products for use in food safety, electronics, oil and gas production, wastewater treatment, soil and groundwater 

remediation, food processing, pharmaceutical, cosmetic and industrial markets, the latter including, but not limited to, latex and acrylic 

polymer initiation, pulp and paper manufacturing, and mining, (c) designing and manufacturing related value-added products, such as 

customized delivery systems, and (d) providing technical support, know-how and installation services related to the matters set forth in 

clauses (a), (b) and (c) of this sentence. 

“Person” shall mean an individual, partnership (general or limited), corporation, limited liability company, joint 

venture, association or other form of business organization (whether or not regarded as a legal entity under applicable Law), trust or 

other entity or organization, including a Governmental Entity. 

“Post-Closing Period” shall mean any taxable period beginning after the Closing Date, and, in the case of any Straddle 

Period, the portion of such period beginning after the Closing Date. 

“Pre-Closing Period” shall mean any taxable period ending on or prior to the Closing Date and, in the case of any 

Straddle Period, the portion of such period ending on and including the Closing Date. For the avoidance of doubt the Pre-Closing Period 

shall include the Seller Pre-Closing Period. 
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“Property Taxes” shall mean real and personal property Taxes. 

“Release” shall mean any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, 

leaching, dumping, disposing, or other release into the environment. 

“Restricted Business” shall mean the business of exploring, mining, producing, marketing and selling trona and trona-

based sodium products, including various commercial grades of sodium carbonate (soda ash), sodium bicarbonate, sodium 

sesquicarbonate and sodium hydroxide (caustic soda). 

“Restricted Party” shall mean (i) Seller and (ii) each Affiliate of Seller. 

“Restricted Site” shall mean the portion of the property designated as NW, W2NE, NWSE, N2SW, all of 

NENESESW of Section 15, T19N, R110W that is identified as the Historic Phosphorous Handling Area. 

“Restricted Site Deed” shall mean that certain Deed, dated March 24th, 2015, from FMC Corporation, as grantor, to 

FMC Wyoming Corporation, as grantee. 

“SEC” shall mean the Securities and Exchange Commission. 

“Securities Act” shall mean the U.S. Securities Act of 1933, as amended, and the rules and regulations promulgated 

thereunder. 

“Seller Equity Award” shall mean any stock option, restricted stock unit or other equity award granted to an employee 

of the Alkali Group under any Benefit Plan, which is outstanding on or after the date of this Agreement. 

“Seller Expenses” shall mean, without duplication, the aggregate amount due and payable by the members of the 

Alkali Group as of immediately prior to the Closing for all out-of-pocket costs and expenses incurred by any member of the Alkali 

Group or by or on behalf of Seller (to the extent such amounts are a liability of any member of the Alkali Group) in connection with the 

negotiation, execution, delivery or performance of this Agreement or any of the Ancillary Agreements, or as a direct result of the 

consummation of the transactions contemplated by this Agreement and not any other actions, including any act of Purchaser or its 

Affiliates after the Closing; provided, however, that “Seller Expenses” shall exclude (i) any amounts to the extent incurred by, or at the 

written direction of, Purchaser or any of its Affiliates for the purpose of obtaining any financing in connection with the transactions 

contemplated by this Agreement and (ii) any bonus amounts payable to employees of the Alkali Group pursuant to the 2017 Alkali 

Annual Incentive Plan or 2017 Alkali Local Incentive Plan and communicated to employees prior to the date hereof. 

“Seller Group” shall mean Seller and its Subsidiaries and Affiliates (other than any member of the Alkali Group). 

“Seller Pre-Closing Period” shall mean any taxable period beginning on April 1, 2015 and ending on or prior to the 

Closing Date or a portion thereof. 
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“Separate Tax Return” shall mean any Tax Return of any member or members of the Alkali Group that does not 

include any member of the Seller Group. 

“Solvent” when used with respect to any Person or group of Persons on a combined basis, shall mean that, as of any 

date of determination, (A) the amount of the fair saleable value of the assets of such Person (or group of Persons on a combined basis) 

will, as of such date, exceed (1) the value of all liabilities of such Person, including contingent and other liabilities, as of such date and 

(2) the amount that will be required to pay the probable liabilities of such Person (or group of Persons on a combined basis) on its 

existing debts (including contingent liabilities) as such debts become absolute and matured, (B) such Person (or group of Persons on a 

combined basis) will not have, as of such date, an unreasonably small amount of capital for the operation of the businesses in which it is 

engaged or proposed to be engaged following such date and (C) such Person (or group of Persons on a combined basis) will be able to 

timely pay and satisfy its liabilities and other obligations, including contingent and other liabilities, when and as they mature. 

“Special Seller Indemnity Obligations” shall mean the following: 

(i) All Liabilities of Seller and the other members of the Seller Group to the extent either arising out of or relating to the 

assets not owned by the Alkali Group at the Closing; 

(ii) Any Indebtedness (a) of the Alkali Group or of the Business as of the Closing (other than any intercompany Indebtedness 

solely between members of the Alkali Group) and (b) of the Seller Group; 

(iii) All out-of-pocket expenses of any member of the Seller Group arising or incurred prior to the Closing in connection with 

the negotiation, preparation, investigation and performance of this Agreement, the Ancillary Agreements and the transactions 

contemplated hereby and thereby, including, without limitation, fees and expenses of counsel, accountants, consultants and advisers; 

and 

(iv) Except to the extent set forth on Section 6.23 of the Company Disclosure Schedule or included in the calculation of 

Working Capital and reflected or reserved for on the Final Post-Closing Adjustment Statement, all intercompany Liabilities or 

intercompany payables between any member of the Seller Group, on the one hand, and any member of the Alkali Group, on the other 

hand, of any kind or nature. 

“Straddle Period” shall mean any taxable period that begins on or before the Closing Date and ends after the Closing 

Date. 

“Subsidiary” shall mean, with respect to any Person, any corporation, business entity or organization whether 

incorporated or unincorporated, of which (a) such first Person directly or indirectly owns or controls at least a majority of the securities 

or other interests having by their terms ordinary voting power to elect a majority of the board of directors or others performing similar 

functions, (b) such first Person is the general partner or managing member or (c) such first Person owns or controls a majority of the 

securities or other interests of such business entity, directly or indirectly, and in respect of which such first Person is allocated such 

business entity’s gains or losses. 
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“Supplemental Financial Statements” shall mean the (a) unaudited condensed combined balance sheet of the Alkali 

Group as of June 30, 2017, (b) unaudited condensed combined statements of operations and cash flows, as applicable, of the Alkali 

Group for the three and six months ended June 30, 2016 and June 30, 2017, respectively, (c) the unaudited combined statements of 

comprehensive income of the Alkali Group for the three and six months ended June 30, 2016 and June 30, 2017, (d) the unaudited 

combined statements of changes in equity of the Alkali Group for the three and six months ended June 30, 2016 and June 30, 2017, and 

(e) applicable footnotes. 

“Target Maximum Working Capital” shall mean $120,000,000. 

“Target Minimum Working Capital” shall mean $100,000,000. 

“Tax” shall mean (i) any tax of any kind, including any federal, state, local or foreign income, profits, license, 

severance, occupation, windfall profits, capital gains, capital stock, transfer, registration, social security, production, franchise, gross 

receipts, payroll, sales, use, employment, real or personal property, excise, transfer, value added, estimated, customs duties, stamp, 

alternative or add-on minimum, environmental or withholding tax, and any other governmental duty or assessment, together with all 

interest and penalties imposed with respect to such amounts and (ii) any obligation to indemnify another Person for any amount 

described in (i). 

“Tax Asset” shall mean any Tax Item that could reduce a Tax, including a net operating loss, net capital loss, general 

business credit, foreign Tax credit, charitable deduction or credit related to alternative minimum Tax or other Tax credit. 

“Tax Authority” shall mean any Governmental Entity responsible for the administration or the imposition of any Tax. 

“Tax Benefit” shall mean the Tax effect of any Tax Item which decreases Taxes paid or payable or increases Tax 

basis, including any interest with respect thereto or interest that would have been payable but for such item. For purposes of 

determining the amount and timing of any Tax Benefit, the recipient of the Tax Benefit shall be deemed to pay Tax at the highest 

marginal rates in effect in the year such Tax Benefit is realized or utilized, shall be deemed to realize or utilize any Tax Benefit in the 

first taxable year that such Tax Benefit may be realized or utilized under applicable Law and shall be deemed to have no Tax Assets 

other than those giving rise to such Tax Benefit. 

“Tax Claim” shall mean any claim with respect to Taxes made by any Tax Authority that, if pursued successfully, 

would reasonably be expected to serve as the basis for a claim for indemnification under Article VIII. 

“Tax Item” shall mean any item of income, gain, loss, deduction, credit, recapture of credit or any other item which 

increases or decreases Taxes paid or payable, including an adjustment under Section 481 of the Code (or any similar provision of state, 

local or foreign Law) resulting from a change in accounting method. 
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“Tax Proceeding” shall mean any audit, examination, contest, litigation or other proceeding with or against any Tax 

Authority. 

“Tax Return” shall mean any return, declaration, report, claim for refund or information return or statement, including 

any schedules or attachments thereto, filed or required to be filed with any Tax Authority relating to Taxes and any amendment thereof. 

“Trade Secrets” shall have the meaning set forth in the definition of “Intellectual Property”. 

“Transaction Accounting Principles” shall mean the principles and policies described in Schedule II hereto. 

“Transfer Tax” shall mean any sales, use, transfer, documentary, stamp, value added, real property transfer or other 

similar Taxes imposed on or payable in connection with the transactions contemplated pursuant to this Agreement. 

“Transition Services Agreement” shall mean the Transition Services Agreement between Purchaser, on the one hand, 

and Seller, on the other hand, to be entered into at the Closing in substantially the form attached hereto as Exhibit A. 

“Treasury Regulations” shall mean the regulations promulgated by the United States Department of the Treasury 

under the Code. 

“Tronox Marks” shall mean any and all Marks of Seller or any of its Affiliates using or containing “Tronox” (in block 

letters or otherwise), either alone or in combination with other words or elements, any and all Permitted Railcar Marks and any and all 

Marks confusingly similar thereto or using or containing any of the foregoing either alone or in combination with other words or 

elements, together with the goodwill associated with any of the foregoing. 

“Valuation Time” shall mean 11:59 p.m. New York City time on the Business Day immediately preceding the Closing 

Date. 

“Working Capital” shall mean, with respect to the Alkali Group, the aggregate value of the current assets of the Alkali 

Group, excluding Cash and Cash Equivalents, less the aggregate value of the current liabilities of the Alkali Group, excluding Closing 

Indebtedness, in each case, determined on a consolidated basis without duplication, as of the Valuation Time and calculated in 

accordance with the Transaction Accounting Principles and including only current assets and current liabilities to the extent that such 

assets and liabilities are of the type and kind included in the Example Statement. 
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1.2 Other Definitions. The following terms shall have the meanings defined in the Section indicated: 

Agreement Preamble

AGUB Section 8.10(c)

Alkali Group Recitals

Alternative Financing Section 6.18(a)

Attorney-Client Communication Section 12.14

Cap Section 11.2(b)(iv)

Causes of Action Section 6.22(a)

Closing Section 2.1

Closing Adjustment Section 2.4(a)

Closing Date Section 2.3

Closing Notice Section 2.4(a)

Company Preamble

Company Disclosure Schedule Article III

Company Transaction Section 6.21

Continuing Employees Section 7.1(a)

Controlling Party Section 8.6(c)

Covered Losses Section 6.11(c)

Covered Persons Section 6.11(a)

De Minimis Amount Section 11.2(b)(ii)

Debt Commitment Letter Section 5.4

Debt Financing Section 5.4

Debt Financing Commitments Section 5.4

Deductible Section 11.2(b)(iii)

DOJ Section 6.3(a)

Environmental Permits Section 3.14(a)(ii)

Equity Financing Section 5.4

Estimated Cash and Cash Equivalents Section 2.4(a)

Estimated Working Capital Section 2.4(a)

Exempt Information Section 6.2(b)

FCPA Section 3.8(b)

Fee Letter Section 5.4

Final Adjustment Amount Section 2.6(c)

Final Post-Closing Adjustment Statement Section 2.6(c)

Financial Assurance Section 3.14(a)(i)

Financial Statements Section 3.5(a)

Financing Commitments Section 5.4

FTC Section 6.3(a)

Governmental Approvals Section 6.3(a)

Indemnified Guarantees Section 6.7(a)

Indemnified Party Section 11.4(a)

Indemnifying Party Section 11.4(a)

Indemnity Agreement Section 6.7(c)

Independent Accounting Firm Section 2.6(c)

Initial Cash and Cash Equivalents Section 2.5(a)

Initial Closing Adjustment Amount Section 2.5(a)

Initial Closing Working Capital Section 2.5(a)

Initial Post-Closing Adjustment Statement Section 2.5(a)

Interim Financial Statements Section 3.5(a)

Investors Section 5.4

IP Contracts Section 3.16(d)
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IRS Section 3.10(b)

Leases Section 3.12(c)

Lenders Section 5.4

Material Contracts Section 3.15(a)

Mineral Rights Section 3.12(a)

Money Laundering Laws Section 3.8(c)

New Plans Section 7.1(b)

Non-Controlling Party Section 8.6(c)

Notice of Disagreement Section 2.6(a)

Parties Preamble

Party Preamble

PBGC Section 3.10(b)

Pension Plan Section 3.10(d)

Peroxygens Confidentiality Agreement Section 6.2(a)

Post-Closing Adjustment Section 2.7

Post-Closing Statement Schedule II

Pre-Adjustment Amount Section 2.2

Pre-Closing Separate Tax Return Section 8.4(a)

Process Agent Section 12.13(b)

Purchase Price Section 2.2

Purchaser Preamble

Purchaser Disclosure Schedule Article V

Purchaser Fundamental Representations Section 11.3(c)

Purchaser Indemnified Parties Section 11.2(a)

Purchaser Tax Indemnified Parties Section 8.1

R&W Policy Section 11.2(d)

Real Property Section 3.12(b)

Reclamation Requirements Section 6.7(c)

Released Persons Section 6.22(a)

Replacement Contract Section 6.12

Resolution Period Section 2.6(b)

Review Period Section 2.5(b)

Sale Section 2.1

Section 336(e) Allocation Section 8.10(c)

Section 336(e) Allocation Notice of Objection Section 8.10(c)

Section 336(e) Allocation Review Period Section 8.10(c)

Section 336(e) Elections Section 8.10(a)

Securities Purchase Agreement Section 5.4

Seller Preamble

Seller Fundamental Representations Section 11.1(a)

Seller Guarantors Section 6.7(a)

Seller Indemnified Parties Section 11.3(a)

Seller Parent Preamble

Seller Tax Indemnified Parties Section 8.2

Shared Contract Section 6.12

Shares Recitals
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Straddle Period Separate Tax Return Section 8.4(b)

Surety Bond Issuer Section 6.7(c)

Surety Bonds Section 6.7(c)

Third Party Claim Section 11.4(a)

Union Agreements Section 3.11(a)

WARN Section 3.11(a)

Wyoming DEQ Section 6.7(c)

ARTICLE II 

THE SALE AND PURCHASE 

2.1 Sale and Purchase of Shares. Upon the terms and subject to the satisfaction or waiver of the conditions set forth in, 

and in accordance with, this Agreement, at the closing of the transactions contemplated by this Agreement (the “Closing”), Seller shall 

sell, transfer, convey, assign and deliver to Purchaser, and Purchaser (or its designee) shall purchase and acquire from Seller, all right, 

title and interest in and to the Shares, free and clear of all Liens (the “Sale”). 

2.2 Purchase Price. In consideration for the Shares, at the Closing, Purchaser shall pay to Seller $1,325,000,000 in 

cash (the “Pre-Adjustment Amount”), to be increased or decreased as a result of the Closing Adjustment and/or the Post-Closing 

Adjustment, if any, pursuant to Section 2.4 through Section 2.7 (the “Purchase Price”). 

2.3 Closing. The Closing shall take place at the offices of Kirkland & Ellis LLP, 601 Lexington Avenue, New York, 

New York 10022, at 10:00 a.m., New York time, on the third (3rd) Business Day (or, at Seller’s option, the last Business Day of the 

month that includes such third (3rd) Business Day) after all of the conditions set forth in Article IX (other than those conditions that by 

their nature can only be satisfied or waived at the Closing, but subject to the satisfaction or waiver of those conditions at that time) are 

satisfied or waived or at such other place, time or date as may be mutually agreed upon in writing by Seller and Purchaser (the “Closing 

Date”). At the Closing 

(a) Seller shall: 

(i) deliver to Purchaser (or to an Affiliate of Purchaser designated by Purchaser), with respect to the Shares, all stock 

certificates, together with stock powers or other instruments of transfer duly executed in blank with any required stock transfer 

stamps affixed thereto; 

(ii) deliver to Purchaser the certificate required to be delivered pursuant to Section 9.2(c); 

(iii) deliver to Purchaser a duly executed certificate of non-foreign status from Seller, substantially in the form and 

substance of the sample certification set forth in Treasury Regulations Section 1.1445-2(b)(2)(iv)(B); 
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(iv) deliver to Purchaser resignations from office of each of the directors, managers, officers or other representatives 

of each member of the Alkali Group designated by Purchaser (in writing delivered to Seller prior to the Closing) to resign at the 

Closing; 

(v) execute and deliver to Purchaser each of the other Ancillary Agreements to which Seller is a party; 

(vi) deliver, or cause to be delivered, to Purchaser, the Debt Release Letters; 

(vii) deliver to Purchaser a certificate of good standing with respect to the Company, issued by the Secretary of State 

of the State of Delaware, dated a reasonable date prior to the Closing Date; 

(viii) deliver to Purchaser a copy of the Organizational Documents of the Company, including any amendments 

thereto, certified by the Secretary of State of the State of Delaware as of a reasonable date prior to the Closing Date; 

(ix) deliver to Purchaser properly completed and duly executed Section 336(e) Elections statements with respect to 

the sale of Company that comply with Treasury Regulation Sections 1.336-(h)(5)-(6) and are in form and substance reasonably 

satisfactory to the Purchaser; and 

(x) deliver, or cause to be delivered, to Purchaser all such other documents, certificates and instruments as Purchaser 

may reasonably request in order to give effect to the transactions contemplated by this Agreement and the Ancillary Agreements 

or to vest in Purchaser or its designated Affiliate good and valid title to the Shares; 

provided, that in no circumstances shall the Closing be delayed by reason of the non-delivery at Closing of any delivery pursuant 

to the forgoing clause (x). 

(b) Purchaser shall: 

(i) pay to Seller (or to an Affiliate of Seller designated by Seller), by wire transfer to an account or accounts 

designated by Seller in writing prior to the Closing, in immediately available funds, an aggregate amount equal to the 

Pre-Adjustment Amount, plus the Closing Adjustment (if the Closing Adjustment is a positive amount) or less the absolute value 

of the Closing Adjustment (if the Closing Adjustment is a negative amount); 

(ii) deliver to Seller the certificate required to be delivered pursuant to Section 9.3(c); 

(iii) execute and deliver to Seller each of the other Ancillary Agreements; and 
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(iv) deliver to Seller a copy of a signature page to the Peroxygens Confidentiality Agreement (if such agreement is 

required or requested by the counterparty thereto) duly executed by Purchaser. 

2.4 Closing Adjustment. 

(a) Not less than five (5) Business Days prior to the anticipated Closing Date, Seller shall provide Purchaser with a 

statement (the “Closing Notice”) substantially in the form of the Example Statement of (x) the estimated Working Capital as of the 

Closing (the “Estimated Working Capital”), the estimated amount of Cash and Cash Equivalents (the “Estimated Cash and Cash 

Equivalents”) and the estimated Adjustment Amount as of the Closing based on the foregoing (the “Closing Adjustment”), (y) Seller’s 

calculation of the Estimated Working Capital, Estimated Cash and Cash Equivalents and Closing Adjustment in reasonable detail, 

together with reasonable supporting documentation, and the calculation of the Purchase Price determined from the foregoing and (z) the 

account or accounts to which Purchaser shall transfer funds pursuant to Section 2.3. 

(b) The Closing Notice shall be prepared in accordance with the Transaction Accounting Principles based on Seller’s 

good faith, reasonable best estimates. 

2.5 Post-Closing Statements. 

(a) Within sixty (60) days after the Closing Date, Purchaser shall prepare and deliver to Seller a statement (the “Initial 

Post-Closing Adjustment Statement”) of the Working Capital as of the Closing (the “Initial Closing Working Capital”), the Cash and 

Cash Equivalents as of the Closing (the “Initial Cash and Cash Equivalents”) and the Adjustment Amount as of the Closing determined 

from the foregoing (the “Initial Closing Adjustment Amount”), setting forth Purchaser’s good faith calculation of the Initial Closing 

Working Capital, Initial Cash and Cash Equivalents and Initial Closing Adjustment Amount in reasonable detail, and the calculation of 

the Purchase Price determined from the foregoing. The Initial Post-Closing Adjustment Statement shall be prepared in accordance with 

the Transaction Accounting Principles. 

(b) During the forty-five (45)-day period immediately following Seller’s receipt of the Initial Post-Closing Adjustment 

Statement (the “Review Period”), Seller and its representatives will be permitted to review Purchaser’s books and records and work 

papers relating to the Initial Post-Closing Adjustment Statement. As reasonably requested by Seller, Purchaser will, and will use its 

commercially reasonable efforts to cause its accountants to, cooperate with and assist Seller and its representatives in the conduct of 

such review, including by providing reasonable access to such books and records and work papers and making available personnel to 

the extent reasonably required at reasonable times upon reasonable advance notice, and, if required by the accountants, subject to 

signing a customary agreement relating to such access to work papers in form and substance reasonably acceptable to the accountants. 

(c) Purchaser agrees that, following the Closing through the date that the Final Post-Closing Adjustment Statement 

becomes final and binding, it will not take or permit to be taken, any actions with respect to any accounting books, records, policies or 

procedures on which the Financial Statements or the Initial Post-Closing Adjustment Statement is based, or on 
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which the Final Post-Closing Adjustment Statement is to be based, that are inconsistent with the Transaction Accounting Principles or 

that would reasonably be expected to materially impede or delay the determination of the amount of the Initial Closing Working 

Capital, the Initial Closing Adjustment Amount or the preparation of any Notice of Disagreement or the Final Post-Closing Adjustment 

Statement in the manner and utilizing the methods provided by this Agreement. 

2.6 Reconciliation of Post-Closing Statements. 

(a) Seller shall notify Purchaser in writing prior to the expiration of the Review Period if Seller believes the Initial 

Post-Closing Adjustment Statement contains errors or was not prepared in accordance with Section 2.5(a), which notice shall describe 

the basis for such belief in reasonable detail (the “Notice of Disagreement”). If no Notice of Disagreement is received by Purchaser 

prior to the expiration of the Review Period, then the Initial Post-Closing Adjustment Statement shall be deemed to have been accepted 

by Seller and shall become final and binding upon the Parties in accordance with Section 2.6(c), absent manifest error or fraud. 

(b) During the thirty (30) days immediately following the delivery of a Notice of Disagreement (if any) (the 

“Resolution Period”), Seller and Purchaser shall seek in good faith to resolve any differences that they may have with respect to the 

matters specified in the Notice of Disagreement. All such discussions related thereto shall be governed by Rule 408 of the Federal Rules 

of Evidence and any applicable similar state rule and evidence of such discussions shall not be admissible or used by any Party in any 

future proceedings between the Parties, including any proceedings before or with the Independent Accounting Firm. 

(c) If, at the end of the Resolution Period, Seller and Purchaser have been unable to resolve any differences that they 

may have with respect to the matters specified in the Notice of Disagreement (other than disputes involving the application or 

interpretation of applicable Law or other provisions of this Agreement), Seller and Purchaser shall submit all matters that remain in 

dispute with respect to the Notice of Disagreement (along with a copy of the Initial Post-Closing Adjustment Statement marked to 

indicate those line items that are not in dispute, which line items shall be deemed final and binding on the Parties) to an independent 

certified public accounting firm in the United States of good national reputation mutually acceptable to Seller and Purchaser (the 

“Independent Accounting Firm”). Within thirty (30) days after the Independent Accounting Firm’s selection, the Independent 

Accounting Firm (acting as an expert and not as an arbitrator) shall make a final, written determination, binding on the Parties, of the 

appropriate amount of each of the line items in the Initial Post-Closing Adjustment Statement which remain in dispute, as indicated in 

the Notice of Disagreement which Seller and Purchaser have submitted to the Independent Accounting Firm. The Independent 

Accounting Firm shall calculate, based solely on (x) a single set of written submissions of Purchaser, on the one hand, and Seller, on the 

other hand, made within fifteen (15) days after the engagement of the Independent Accounting Firm and shared with the other Party, 

and (y) a single written response submitted to the Independent Accounting Firm within five (5) days after receipt of each such 

submission (which the Independent Accounting Firm shall share with the other Party), and not by independent investigation, the Initial 

Closing Adjustment Amount. During the review by the Independent Accounting Firm, Purchaser and Seller and their respective 

accountants will each make available to the 
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Independent Accounting Firm interviews with such personnel, and such information, books and records and work papers, as may be 

reasonably required by the Independent Accounting Firm to fulfill its obligations under this Section 2.6(c); provided, however, that the 

accountants of Seller or Purchaser shall not be obliged to make any work papers available to the Independent Accounting Firm, except 

in accordance with such accountants’ normal disclosure procedures and then only after such firm has signed a customary agreement 

relating to such access to work papers in form and substance reasonably acceptable to such accountants. The Independent Accounting 

Firm shall be instructed that its calculation (i) must be made in accordance with the Transaction Accounting Principles and the other 

definitions and applicable provisions of this Agreement, and (ii) with respect to each item in dispute, such determination shall not be in 

excess of the higher, nor less than the lower, of the amounts advocated by Seller in the Notice of Disagreement or by Purchaser in the 

Initial Post-Closing Adjustment Statement with respect to such disputed line item. The statement of the Initial Closing Adjustment 

Amount as determined either through agreement of the Parties pursuant to Section 2.6(a) or 2.6(b) or through the action of the 

Independent Accounting Firm pursuant to this Section 2.6(c) shall be final and binding on the Parties and is referred to as the “Final 

Post-Closing Adjustment Statement” and the Initial Closing Adjustment Amount set forth therein as the “Final Adjustment Amount.” 

(d) All fees and expenses relating to the work, if any, to be performed by the Independent Accounting Firm shall be 

borne by Seller, on the one hand, and Purchaser, on the other hand, in proportion to the differences between the Initial Closing 

Adjustment Amount as determined by the Independent Accounting Firm and the Initial Closing Adjustment Amount set forth in the 

Notice of Disagreement and the Initial Post-Closing Adjustment Statement, respectively. 

2.7 Post-Closing Adjustment. The “Post-Closing Adjustment” shall be equal to (a) the Final Adjustment Amount less 

(b) the Closing Adjustment. If the Post-Closing Adjustment is a positive amount, then Purchaser shall pay in cash to Seller (or one or 

more Affiliates of Seller designated by Seller) the amount of the Post-Closing Adjustment by wire transfer of immediately available 

funds to the account or accounts designated by Seller prior to the Closing. If the Post-Closing Adjustment is a negative amount, then 

Seller shall (or shall cause an Affiliate designated by Seller to) pay in cash to Purchaser the absolute value of the amount of the Post-

Closing Adjustment by wire transfer of immediately available funds to the account or accounts designated by Purchaser prior to the 

Closing. Any such payment shall be made within five (5) Business Days after the Final Post-Closing Adjustment Statement is delivered. 

The Purchase Price shall equal the Pre-Adjustment Amount (x) plus the Final Adjustment Amount, if the Final Adjustment Amount is 

positive, or (y) less the absolute value of the Final Adjustment Amount, if the Final Adjustment Amount is negative. 

2.8 Withholding. Notwithstanding anything in this Agreement to the contrary, Purchaser and the members of the 

Alkali Group shall be entitled to withhold and deduct from the consideration otherwise payable pursuant to this Agreement such 

amounts as Purchaser or the members of the Alkali Group are required to deduct and withhold with respect to the making of such 

payment under the Code or any provision of U.S. state or local Tax Law; provided, that Purchaser shall provide Seller with reasonable 

notice prior to withholding any amounts pursuant to this Section 2.8 and the parties shall cooperate to minimize or eliminate any 

withholding. To the extent that amounts are so withheld and paid over to the appropriate Tax Authority, such amounts shall be treated 

for all purposes of this Agreement as having been paid to the Person in respect of which such deduction and withholding were made. 
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ARTICLE III 

REPRESENTATIONS AND WARRANTIES OF THE COMPANY 

Except as set forth in the disclosure schedule delivered to Purchaser prior to the execution of this Agreement (the 

“Company Disclosure Schedule”) (provided that disclosure in any Section of the Company Disclosure Schedule (other than Sections 

3.1, 3.2, and 3.3 of the Company Disclosure Schedule, which matters shall be disclosed only by specific disclosure in the respective 

section of the Company Disclosure Schedule) shall apply to any other section to the extent that the relevance of such disclosure to such 

other section is reasonably apparent on its face), the Company represents and warrants to Purchaser as follows: 

3.1 Organization and Qualification of the Alkali Group. Each member of the Alkali Group is a corporation, limited 

liability company or other legal entity duly organized, validly existing and in good standing under the Laws of the jurisdiction of its 

organization, and each member of the Alkali Group has all requisite corporate or other organizational power and authority to carry on 

its businesses (including the Business) as now being conducted and is qualified to do business and is in good standing as a foreign 

Person in each jurisdiction where the conduct of its business requires such qualification, except where the failure to be so qualified or in 

good standing has not had or would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect. 

3.2 Capitalization of the Members of the Alkali Group. The Shares have been duly authorized and were validly issued, 

are free and clear of all Liens (other than Permitted Liens under the Credit Facilities that will be released at Closing or those arising 

under applicable securities Laws) are fully paid and nonassessable and were not offered, sold or issued in violation of any preemptive 

rights or any applicable Law. All other interests in any member of the Alkali Group have been duly authorized and were validly issued 

to the member of the Alkali Group holding such interests, are free and clear of all Liens (other than Permitted Liens under the Credit 

Facilities that will be released at Closing or those arising under applicable securities Laws), are fully paid and nonassessable (if 

applicable) and were not offered, sold or issued in violation of any preemptive rights or any applicable Law. The Shares are owned 

beneficially and of record by Seller free and clear of all Liens (other than Permitted Liens under the Credit Facilities that will be 

released at Closing or those arising under applicable securities Laws). Section 3.2 of the Company Disclosure Schedule sets forth the 

name, jurisdiction of incorporation or organization, authorized capital and holder of the equity interests in each Subsidiary of the 

Company and any other Person in which the Alkali Group owns an equity interest. Except for the Shares or any interest in any member 

of the Alkali Group held by another member of the Alkali Group, there are no shares of common stock, preferred stock, equity interests 

or other voting securities of any member of the Alkali Group reserved, issued or outstanding, and there are no preemptive or other 

outstanding rights, subscriptions, options, warrants, stock appreciation rights, phantom equity or similar rights, redemption rights, 

repurchase rights, convertible, exercisable or exchangeable securities, or other Contracts, agreements, arrangements or commitments of 

any character relating to the issued or unissued 
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share capital or other ownership interest in any member of the Alkali Group or any other securities or obligations convertible or 

exchangeable into or exercisable for, or giving any Person, directly or indirectly (whether with or without the occurrence of any 

contingency), a right to subscribe for or acquire, any securities or other equity interests of any member of the Alkali Group or valued in 

reference, in whole or in part, to any member of the Alkali Group, and no securities or other equity interests evidencing such rights are 

authorized, issued or outstanding. No member of the Alkali Group has any outstanding bonds, debentures, notes or other obligations 

which provide the holders thereof the right to vote (or are convertible or exchangeable into or exercisable for securities having the right 

to vote) with the stockholders (or holders of any equity interests or other voting securities) of such member of the Alkali Group on any 

matter. 

3.3 Authority Relative to this Agreement. The Company has all necessary power and authority, and has taken all 

action necessary, to authorize, execute, deliver and perform this Agreement and each Ancillary Agreement to which it is party and to 

consummate the transactions contemplated by this Agreement and the Ancillary Agreements, in accordance with the terms of this 

Agreement and the Ancillary Agreements, respectively. This Agreement has been, and each of the Ancillary Agreements when 

executed will be, duly and validly executed and delivered by the Company, and, assuming the due authorization, execution and delivery 

by Purchaser of this Agreement and each Ancillary Agreement to which it is party, constitutes (or, in the case of the Ancillary 

Agreements, will constitute) a valid, legal and binding agreement of the Company, enforceable against the Company in accordance with 

its terms, subject to the effect of any applicable Laws relating to bankruptcy, reorganization, insolvency, moratorium, fraudulent 

conveyance or preferential transfers, or similar Laws relating to or affecting creditors’ rights generally and subject, as to enforceability, 

to the effect of general principles of equity (regardless of whether such enforceability is considered in a proceeding at equity or at Law). 

3.4 Consents and Approvals; No Violations. No filing with or notice to, and no license, permit, authorization, 

registration, consent or approval of, any Governmental Entity is required on the part of the Alkali Group for the execution, delivery and 

performance by the Company of this Agreement or any Ancillary Agreement except (a) compliance with any applicable requirements of 

the HSR Act and any non-U.S. Antitrust Laws listed on Section 3.4 of the Company Disclosure Schedule; (b) compliance with any 

foreign, state or federal licenses or permits listed on Section 3.4 of the Company Disclosure Schedule; or (c) any such filings, notices, 

licenses, permits, authorizations, registrations, consents or approvals, the failure to make or obtain have not had or would not reasonably 

be expected to have, individually or in the aggregate, a Material Adverse Effect. Assuming compliance with the items described in 

clauses (a) through (c) of the preceding sentence, neither the execution, delivery and performance of this Agreement or any Ancillary 

Agreement by the Company nor the consummation by the Company of the transactions contemplated by this Agreement or any 

Ancillary Agreement will (i) conflict with or result in any breach, violation or infringement of any provision of the respective articles of 

incorporation or bylaws (or similar Organizational Documents) of the Company or any other member of the Alkali Group, (ii) result in 

a breach, violation or infringement of, or constitute (with or without notice or lapse of time or both) a default (or give rise to the 

creation of any Lien, except for Permitted Liens, or any right of termination, amendment, cancellation or acceleration) under, any of the 

terms, conditions or 
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provisions of any Material Contract, or (iii) violate or infringe any Law applicable to the Company or any other member of the Alkali 

Group or any of their respective properties or assets, except in the case of each of clauses (ii) and (iii), for violations or infringements 

that have not had or would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect. 

3.5 Financial Statements; Liabilities. 

(a) Section 3.5(a) of the Company Disclosure Schedule sets forth the following financial statements: (i) the audited 

combined balance sheets of the Alkali Group, as of December 31, 2015 and December 31, 2016; (ii) the audited combined statements of 

operations of the Alkali Group for the three-month period ended March 31, 2015 (Predecessor), the nine-month period ended 

December 31, 2015 (Successor) and the twelve-month period ended December 31, 2016; (iii) the audited combined statements of cash 

flows of the Alkali Group for the three-month period ended March 31, 2015 (Predecessor), the nine-month period ended December 31, 

2015 (Successor) and the twelve-month period ended December 31, 2016; (iv) the audited combined statements of comprehensive 

income of the Alkali Group for the three-month period ended March 31, 2015 (Predecessor), the nine-month period ended 

December 31, 2015 (Successor) and the twelve-month period ended December 31, 2016; (v) the audited combined statements of 

changes in equity of the Alkali Group for the three-month period ended March 31, 2015 (Predecessor), the nine-month period ended 

December 31, 2015 (Successor) and the twelve-month period ended December 31, 2016 (vi) the unaudited condensed combined 

balance sheet of the Alkali Group as of March 30, 2017; (vii) the unaudited condensed combined statements of operations of the Alkali 

Group for the three-month period ended March 31, 2017; (viii) the unaudited condensed combined statements of cash flows of the 

Alkali Group for the three-month period ended March 31, 2017; (ix) the unaudited combined statements of comprehensive income of 

the Alkali Group for the three-month period ended March 31, 2017; and (x) the unaudited combined statements of changes in equity of 

the Alkali Group for the three-month period ended March 31, 2017 (the items referred to in clauses (i) through (x), with any notes 

thereto, being herein collectively referred to as the “Financial Statements” and the items referred to in clauses (vi) through (x), with any 

notes thereto, being herein collectively referred to as the “Interim Financial Statements”). The Financial Statements have been prepared 

in accordance with GAAP (except as may be noted therein), applied on a consistent basis throughout the period involved, from the 

books and records of the Alkali Group, and present fairly, in all material respects, the combined financial position and the combined 

results of operations of the Alkali Group as of the respective dates thereof or the periods then ended, except that the Interim Financial 

Statements may be subject to normal and recurring year-end adjustments and may not contain all footnotes and other presentation items 

required under GAAP, none of which is material. Notwithstanding the Company’s representations and warranties made in this 

Section 3.5(a) or Section 3.5(c), Purchaser acknowledges that throughout the periods covered by the Financial Statements, the Business 

has not operated as a separate stand-alone entity of Seller, instead the Business has been reported within Seller Parent’s consolidated 

financial statements; stand-alone financial statements have not historically been prepared for the Business; and the Financial Statements 

have been prepared in good faith from Seller Parent’s historical accounting records and are presented on a stand-alone basis. 
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(b) There are no liabilities or obligations of the Alkali Group of any nature, whether or not accrued, contingent or 

otherwise that would be required by GAAP to be reflected on a combined balance sheet of the Alkali Group, other than those that (i) are 

reflected or reserved against on the Financial Statements, (ii) have been incurred in the ordinary course of business since the date of the 

most recent balance sheet included in the Financial Statements, (iii) will be discharged or paid off prior to or at the Closing, or 

(iv) individually or in the aggregate, have not had and would not reasonably be expected to have, individually or in the aggregate, a 

Material Adverse Effect. No member of the Alkali Group has any liabilities other than liabilities of the Business. 

(c) Subject to the last sentence of Section 3.5(a), the Company maintains a system of internal accounting controls 

sufficient to provide reasonable assurance that (i) all material information concerning the Alkali Group is made known on a timely basis 

to the individuals responsible for the preparation of the Financial Statements and (ii) transactions have been recorded as necessary to 

permit the preparation of the Financial Statements in conformity with the Transaction Accounting Principles. Except as set forth on 

Section 3.5(c) of the Company Disclosure Schedule, neither Company nor, to the Knowledge of the Company, the Company’s 

independent accountants have, since December 31, 2015, identified or been made aware of (i) any significant deficiency or material 

weakness in the design or operation of internal control over financial reporting utilized by any member of the Alkali Group, (ii) any 

illegal act or fraud, whether or not material, that involves the management of the Company or any of its Subsidiaries, or (iii) any claim 

or allegation regarding any of the foregoing. Neither the Company nor any of its Subsidiaries maintains off-the-book accounts or more 

than one set of books, records or accounts. 

(d) The Parties understand and agree that no representation or warranty is made by the Company in respect of any 

estimates or financial projections, plans or budgets of the Alkali Group. 

3.6 Absence of Certain Changes or Events. Except as set forth on Section 3.6 of the Company Disclosure Schedule, 

since December 31, 2016 through the date of this Agreement, the Alkali Group has conducted the Business in the ordinary course of 

business. Except as set forth on Section 3.6 of the Company Disclosure Schedule, since December 31, 2016 through the date of this 

Agreement, no member of the Alkali Group has taken any action that, if taken after the date of this Agreement without Purchaser’s 

consent, would constitute a breach of the covenants set forth in clauses (iii)(A), (iii)(B), (iii)(C), (iii)(E), (viii) or (ix) of Section 6.4(b). 

Since December 31, 2016, there has not occurred any event that has had or would reasonably be expected to have, individually or in the 

aggregate, a Material Adverse Effect. 

3.7 Litigation. Except as set forth on Section 3.7 of the Company Disclosure Schedule, (a) there is no material Action 

pending, or to the Knowledge of the Company, threatened, against any member of the Alkali Group, or brought by any member of the 

Alkali Group, (b) no member of the Alkali Group is subject to any material outstanding Order, writ, or injunction and (c) there are no 

material settlements to which, as of the date hereof, any member of the Alkali Group is a party or by which any of their material assets 

or material properties are bound. 
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3.8 Compliance with Laws. 

(a) The members of the Alkali Group are and, since April 1, 2015, have been in compliance in all material respects 

with all applicable Laws and Orders. Since April 1, 2015, no member of the Alkali Group has received any written notice of or been 

charged with the material violation of any Laws. The Parties understand and agree that this Section 3.8 does not apply to (i) matters 

involving Benefit Plans or Taxes, as these matters are governed by Section 3.10 and 3.13 respectively, (ii) matters involving Intellectual 

Property, as those matters are governed by Section 3.16, or (iii) environmental matters, as those matters are governed by Section 3.14. 

(b) All the members of the Alkali Group currently are and, since April 1, 2015 have been, in compliance with: (i) all 

applicable sanctions Laws, including the U.S. economic sanctions Laws; (ii) any Laws or regulations regarding the importation of 

goods, including the U.S. import Laws; (iii) all applicable export control Laws, including the Export Administration Regulations; 

(iv) U.S. anti-boycott Laws; and (v) all applicable anti-corruption Laws, including the U.S. Foreign Corrupt Practices Act of 1977, as 

amended (“FCPA”), in each case of clauses (i) through (v), except where the failure to be in compliance is not or would not reasonably 

be expected to be, individually or in the aggregate, material to the Alkali Group. Since April 1, 2015, none of the members of the Alkali 

Group, nor any of their respective directors, officers, employees, or, to the Knowledge of the Company, any Person acting for, at the 

direction, or on behalf of any of them has been or is designated on, or is owned or controlled by any party that has been or is designated 

on, any list of restricted parties maintained by any U.S. Governmental Entity. Since April 1, 2015, none of the members of the Alkali 

Group, nor any of their respective directors, officers or employees (except for any of the foregoing natural persons acting solely in their 

personal capacity), nor, to the Knowledge of the Company, any Person acting for, at the direction, or on behalf of any of them: (A) has 

made, paid or received any unlawful bribes, kickbacks or other similar payments; (B) has made or paid any contributions, directly or 

indirectly, to a domestic or foreign political party or candidate; or (C) otherwise has made or paid any improper foreign payment (as 

defined under the FCPA). 

(c) Since April 1, 2015, the operations of the members of the Alkali Group are, and have been, conducted in 

compliance in all material respects with applicable financial recordkeeping and reporting requirements of the Currency and Foreign 

Transactions Reporting Act of 1970, as amended, the money laundering statutes of all applicable jurisdictions, the rules and regulations 

thereunder and any related rules or similar rules, regulations or guidelines, issued, administered or enforced by any governmental 

agency (collectively, the “Money Laundering Laws”). 

3.9 Permits. The members of the Alkali Group have, or will have as of the Closing, all material Permits which are 

used in or required for the operation of the Business as presently conducted, and, except as would not reasonably be expected to have, 

individually or in the aggregate, a Material Adverse Effect, the transactions contemplated by this Agreement will not adversely affect 

them. No member of the Alkali Group is in material default or material violation (and no event has occurred which, with notice or the 

lapse of time or both, would constitute a default or violation) of any term, condition or provision of any Permit to which such Person is 

a party. The Parties understand and agree that this Section 3.9 does not apply to any environmental matters, as those matters are 

governed by Section 3.14. 
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3.10 Employee Benefit Plans. 

(a) Section 3.10(a) of the Company Disclosure Schedule identifies each material Benefit Plan as of the date of this 

Agreement. 

(b) With respect to each Benefit Plan, Seller or the Company, as applicable, has made available to Purchaser, copies 

of (i) the plan document and all amendments thereto and in the case of an unwritten Benefit Plan, a written description thereof, 

(ii) current trust documents and administrative services agreements, (iii) most recent summary plan description, any subsequent 

summary of material modification thereto, (iv) the most recently filed IRS Form 5500 annual report (with applicable attachments), (v) 

the most recent Internal Revenue Service (“IRS”) determination, opinion or advisory letter for each Benefit Plan that is intended to be 

qualified under Code Section 401(a), (vi) the most recent annual premium payment forms filed with the Pension Benefit Guaranty 

Corporation (“PBGC”), (vii) any non-routine correspondence with any Governmental Entity related to a Benefit Plan and (viii) the most 

recent nondiscrimination test results. 

(c) Each Benefit Plan has been maintained, operated and administered in compliance in all material respects with its 

terms and the applicable provisions of ERISA, the Code and all other Laws. 

(d) The Benefit Plans which are “employee pension benefit plans” within the meaning of Section 3(2) of ERISA and 

which are intended to meet the qualification requirements of Section 401(a) of the Code (each, a “Pension Plan”) have received 

determination letters from the IRS for the most recent cycle applicable to each such Benefit Plan and, to the Knowledge of the 

Company, nothing has occurred since the date of such determination or recognition of exemption that would reasonably be expected to 

adversely affect the qualification of such Benefit Plan. 

(e) Except as provided in Section 3.10(e) of the Company Disclosure Schedule, neither any member of the Seller 

Group nor any member of the Alkali Group maintains, contributes to, is required to contribute to, or has any actual or contingent 

Liability, whether direct or indirect, with respect to, (i) any “employee pension benefit plan” (within the meaning of Section 3(2) of 

ERISA) that is subject to Title IV or Section 302 of ERISA or Section 412 of the Code or (ii) any “multiemployer plan” (within the 

meaning of Section 3(37) of ERISA). 

(f) No Benefit Plan has failed to satisfy the minimum funding standards of Section 302 of ERISA or Section 412 of 

the Code, nor has any waiver of the minimum funding standards of Section 302 of ERISA or Section 412 of the Code been requested, 

or granted, with respect to any Benefit Plan. 

(g) There has been no “reportable event” within the meaning of Section 4043 of ERISA that would reasonably result 

in material Liabilities to any member of the Seller Group or any member of the Alkali Group. To the Knowledge of the Company, no 

liability under Title 
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IV of ERISA is expected to be incurred that could result in Liability to any Benefit Plan, any member of the Seller Group, or any 

member of the Alkali Group, other than for premiums pursuant to Section 4007 of ERISA that are not yet due. No Benefit Plan that is 

subject to the minimum funding standards of ERISA or the Code is in “at risk” status (within the meaning of Section 430 of the Code). 

(h) There are no pending audits or investigations by any Governmental Entity involving any Benefit Plan, and no 

pending or, to the Knowledge of the Company, threatened Actions (except for individual claims for benefits payable in the ordinary 

course of business) involving any Benefit Plan nor any fiduciary thereof. 

(i) To the Knowledge of the Company there have been no “prohibited transactions” within the meaning of 

Section 4975 of the Code or Sections 406 or 407 of ERISA and not otherwise exempt under Section 408 of ERISA and no breaches of 

fiduciary duty (as determined under ERISA) with respect to any Benefit Plan. 

(j) Except as provided in Section 3.10(j) of the Company Disclosure Schedule, no Benefit Plan provides post-

employment health, life or other welfare benefits other than as required under Section 4980B of the Code or any similar applicable Law. 

(k) Except as provided in Section 3.10(k) of the Company Disclosure Schedule, none of the execution and delivery of 

this Agreement or the consummation of the transactions contemplated by this Agreement (alone or in conjunction with any other event, 

including any termination of employment) will (i) trigger any payment to any current or former employee, officer, director or 

independent contractor of the Alkali Group under any Benefit Plan or otherwise; (ii) accelerate the time of payment or vesting, or 

trigger any payment or funding, of any compensation or benefits or trigger any other obligation to or in respect of any current or former 

employee, officer, director or independent contractor of the Alkali Group under any Benefit Plan or otherwise; (iii) result in any 

payment or benefit that would not be deductible pursuant to Section 280G of the Code or that would be subject to any Tax under 

Section 4999 of the Code; (iv) increase any amount of compensation or benefits otherwise payable under any Benefit Plan; or (v) limit 

the right to merge, amend or terminate any Benefit Plan. 

(l) The Parties understand and agree that no representation or warranty is made in respect of employee benefit matters 

in any Section of this Agreement other than this Section 3.10. 

3.11 Employees; Labor Matters. 

(a) Section 3.11(a) of the Company Disclosure Schedule identifies each collective bargaining agreement or other 

Contract with any labor union or labor organization to which a member of the Alkali Group is a party or otherwise bound (collectively, 

the “Union Agreements”). Except for such matters that have not been or would not reasonably be expected to be, individually or in the 

aggregate, as of the date hereof, material to the Alkali Group, taken as a whole: since April 1, 2015 (i) there have been no strikes or 

lockouts in effect or, to the Knowledge of the Company, threatened, with respect to any employees of the Alkali Group or against any 

member of the Alkali Group, (ii) there have been no demands for recognition, 
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representation proceedings, petitions seeking representation, or union organizing or decertification activity pending or, to the 

Knowledge of the Company, threatened involving any employees of the Alkali Group, (iii) there has been no unfair labor practice 

charges, material grievances, labor disputes, complaints, or labor arbitration proceedings pending or, to the Knowledge of the Company, 

threatened, with respect to employees of the Alkali Group or against any member of the Alkali Group, and (iv) there has been no 

slowdown, or work stoppage in effect or, to the Knowledge of the Company, threatened with respect to any employees of the Alkali 

Group. The Company and its Subsidiaries are, and since April 1, 2015 have remained, in compliance in all material respects with all 

applicable Laws respecting labor, employment and employment practices, including (A) hiring, termination, terms and conditions of 

employment, wages and hours, equal opportunity, classification of employees and contractors, including as exempt and non-exempt, 

and as employees and independent contractors, background checks, and legal authorization to work in the United States, (B) unfair 

labor practices and (C) collective bargaining. Since April 1, 2015, no member of the Alkali Group has implemented any plant closing, 

mass layoff, or employee layoff, that was not in compliance with, the Worker Adjustment and Retraining Notification Act of 1998, as 

amended, or any similar applicable state, local or foreign Law (collectively, “WARN”). To the Knowledge of the Company, no 

employee of the Alkali Group is subject to any secrecy or noncompetition agreement or any other agreement that would materially 

impede the ability of such employee to carry out the activities of such employee in furtherance of the Business. With respect to the 

transactions contemplated by this Agreement, any notice to employees of the Alkali Group or their bargaining representatives required 

by Law, collective bargaining agreement, or other Contract has been or prior to the Closing Date will be given, and all bargaining, 

consent or similar obligations with any such employee representative have been or prior to the Closing Date will be satisfied. 

(b) Section 3.11(b) of the Company Disclosure Schedule sets forth a complete and correct list, as of the date of this 

Agreement, of all employees of the Alkali Group, including their respective titles, current base salary or wage rate, current target bonus, 

start date, work location, employer, severance entitlement, overtime exempt or nonexempt status, whether or not any such employee is 

on leave of absence, and, if applicable, whether or not such employee is covered by a Union Agreement and, if so, which one. 

(c) To the Knowledge of the Company, no executive or key employee of the Alkali Group has submitted his or her 

resignation or intends to resign within the first twelve (12) months following the Closing, as of the date of this Agreement. 

3.12 Property. 

(a) Except for such matters that have not had or would not reasonably be expected to have, individually or in the 

aggregate, a Material Adverse Effect, the members of the Alkali Group have all necessary mineral rights, surface and subsurface rights, 

water rights and rights in water, rights of way, licenses, easements, ingress, egress and access rights, and all other rights and interests 

granting the members of the Alkali Group the rights and ability to mine, extract, remove, process, transport and market the minerals 

produced at the mines of the Business, in the ordinary course thereof (“Mineral Rights”), free and clear of any Liens, other than 

Permitted Liens. Neither the Company nor any other member of the Alkali Group, nor, to the Knowledge of the Company, any other 

party to a lease or other agreement providing for 
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Mineral Rights, has violated any provision of such lease or other agreement providing for Mineral Rights, and no circumstance exists 

that, with or without notice, the lapse of time, or either, would constitute a default under, or give rise to any rights to terminate (in whole 

or in part) or suspend, any lease or other agreement providing for Mineral Rights. There are no leases, subleases, licenses, concessions, 

rights-of-way, easements or other agreements, whether written or oral, granting third Persons (other than members of the Alkali Group) 

the right of use or occupancy of, any Mineral Right (or the surface thereof). 

(b) Section 3.12(b) of the Company Disclosure Schedule sets forth a true, correct and complete list of each Owned 

Real Property and Leased Real Property (collectively, the “Real Property”), along with the street address and the identity of the record 

owner, lessor, lessee and current occupant (if different from lessee) of each such Real Property. With respect to each Owned Real 

Property: (i) the members of the Alkali Group have good and valid fee simple title to the Owned Real Property, in each case free and 

clear of all Liens except for Permitted Liens, (iii) there are no leases, subleases, or other similar agreements affecting the Owned Real 

Property, and (iii) there are no outstanding options, rights for first offer or rights of first refusal to purchase any Owned Real Property or 

any portion thereof or interest therein other than this Agreement. Seller has made available to Purchaser true, correct and complete 

copies of all deeds, title policies and surveys regarding the Owned Real Property in Seller’s or its Affiliates’ possession or reasonable 

control. 

(c) Section 3.12(c) of the Company Disclosure Schedule contains a true, correct and complete list of all leases 

(including all amendments extensions, renewals, guaranties and other agreements with respect thereto) (collectively, the “Leases”) for 

each such Leased Real Property. Seller has made available to Purchaser true, correct and complete copies of the Leases. With respect to 

the Leases: (A) such Lease is binding, enforceable and in full force and effect, subject to proper authorization and execution of such 

Lease by the other party thereto and the application of any bankruptcy or other creditor’s rights laws, (B) the members of the Alkali 

Group have good and valid leasehold estate in all Leased Real Property, free and clear of all Liens except for Permitted Liens, 

(C) neither any member of the Alkali Group nor, to the Knowledge of the Company, any other party to the Lease is in breach or default 

under such Lease, and no event has occurred or, to the Knowledge of the Company, circumstance exists which, with the delivery of 

notice, the passage of time or both, would constitute such a breach or default, or permit the termination, modification or acceleration of 

rent under such Lease, and (D) no member of the Alkali Group has assigned, subleased, mortgaged, deed in trust or otherwise 

transferred or granted any security interest in such Lease or Leased Real Property or any interest therein. 

(d) There are no pending, or to the Knowledge of the Company, threatened proceedings by any Governmental Entity 

to condemn, take, expropriate or demolish the Real Property or Mineral Rights. 

3.13 Taxes. Except for such matters that have not been or would not reasonably be expected to be, individually or in 

the aggregate, a Material Adverse Effect: (i) all Tax Returns required to be filed by or with respect to any member of the Alkali Group 

have been timely filed (taking into account valid extensions) and all such Tax Returns are correct and complete in all respects; (ii) all 

Taxes required to be paid by any member of the Alkali Group (whether or not 
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shown to be due on any Tax Returns) have been paid or will be timely paid by the due date thereof; (iii) there is no pending Action by 

any Tax Authority with respect to any Taxes of the members of the Alkali Group; (iv) each member of the Alkali Group has complied 

with all applicable Laws relating to the withholding of Taxes; (v) within the past two (2) years no member of the Alkali Group has been 

a “distributing corporation” or a “controlled corporation” in a distribution that was intended to qualify, in whole or in part, under 

Sections 355(a) of the Code; (vi) in the last three (3) years, no written claim has been made by a Tax Authority in a jurisdiction where 

any member of the Alkali Group does not file income or franchise Tax Returns that such member is or may be subject to income or 

franchise taxation by that jurisdiction; (vii) no member of the Alkali Group has participated in any “listed transaction” within the 

meaning of Treasury Regulations Section 1.6011-4; (viii) no member of the Alkali Group is a party to or bound by any Tax allocation 

or sharing agreement except for (x) any such agreement solely among or between two or more members of the Alkali Group (that has 

been disclosed on Section 3.13 of the Company Disclosure Schedule) and (y) customary tax provisions contained in any agreement 

entered into in the ordinary course of business and not primarily relating to Taxes (including, without limitation, gross up or other tax 

sharing or allocation provisions contained in any credit agreement, lease or other commercial agreement); (ix) all of the members of the 

Alkali Group are members of the same Affiliated Group filing a U.S. consolidated federal income Tax Return with the Seller and no 

member of the Alkali Group has been a member of an Affiliated Group filing a U.S. consolidated federal income Tax Return other than 

a group the common parent of which is Seller; and (x) no member of the Alkali Group is the subject of any agreement or waiver 

providing for any extension of time within which to pay or remit any Taxes or for any Governmental Entity to assess or collect Taxes 

and (xi) there are no liens for Taxes on any assets of any member of the Alkali Group other than Permitted Liens. 

The Parties understand and agree that no representation or warranty is made by the Company in this Agreement in respect of Tax 

matters, other than the representations and warranties set forth in this Section 3.13. 

3.14 Environmental Matters. 

(a) Except for such matters that have not had or would not reasonably be expected to have, individually or in the 

aggregate, a Material Adverse Effect, and except as set forth in Section 3.14(a) of the Company Disclosure Schedule: 

(i) members of the Alkali Group, the facilities and operations on the Real Property and the operation of the Business 

are, and since April 1, 2015 have been, in compliance with applicable Environmental Laws, including, compliance with all 

applicable and legally required Reclamation Requirements, including, all financial assurance, security and bonding requirements 

under applicable Environmental Laws and Environmental Permits (“Financial Assurance”). None of the members of the Alkali 

Group is currently required to perform reclamation obligations (other than maintaining Financial Assurance) in connection with 

such member’s Business or Real Property, pursuant to Environmental Law or Contract or as a result of a written direction by any 

Governmental Entity having jurisdiction that have not been completed. Each of the members of the Alkali Group has posted all 

Financial Assurances legally required to be posted in connection with such Business and, to the Knowledge of the Company, such 

member is not required to materially increase the amount of any Financial Assurance with respect to such Business in connection 

with the transactions contemplated hereunder; 
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(ii) members of the Alkali Group, the facilities and operations on the Real Property and the operation of the Business 

are and since April 1, 2015 have been, in compliance with all applicable Environmental Laws, which compliance includes 

obtaining, maintaining and complying with all material Permits required under all applicable Environmental Laws and necessary 

to own or operate the Business or the Real Property (the “Environmental Permits”), and to the Knowledge of the Company, each 

Environmental Permit is valid and in full force and effect, and the transactions contemplated by this Agreement will not adversely 

affect them. No member of the Alkali Group is in default or violation of any term, condition or provision of any Environmental 

Permit to which such member is a party and there are no proceedings pending or, to the Knowledge of the Company, threatened 

that seek the revocation, cancellation, suspension, termination or modification of such Environmental Permit. Each of the 

members of the Alkali Group has timely filed for renewals of any Environmental Permits; 

(iii) no members of the Alkali Group are subject to any pending, or to the Knowledge of the Company, threatened, 

claim, Action or Order, or have received any written notice, alleging that a member of the Alkali Group or the Business is in 

violation of any Environmental Law or any Environmental Permit or that any member of the Alkali Group has any Liability under 

any Environmental Law; 

(iv) there are no pending or, to the Knowledge of the Company, threatened investigations of the Alkali Group or the 

Business, the Real Property or any other currently or previously owned or leased real property of the members of the Alkali Group 

or used in connection with the operation of the Business under Environmental Laws, which have or would reasonably be expected 

to result in any violation of, or any member of the Alkali Group, the Business or Purchaser incurring any Liability pursuant to any 

Environmental Law; and 

(v) no member of the Alkali Group has (i) to the Knowledge of the Company, disposed of, arranged for or permitted 

the disposal of, Released, or exposed any Person to, any Hazardous Material, or (ii) owned or operated any property or facility 

contaminated by any Hazardous Material, in each case so as to give rise to Liability pursuant to any Environmental Laws, 

including, Liability for rehabilitation or reclamation of any Real Property; 

(vi) except for terms and conditions in lease agreements and customer Contracts entered into in the ordinary course 

of the Business and except for indemnities or agreements that have expired, concluded, been settled, or are no longer surviving or 

outstanding, none of the members of the Alkali Group has entered into any indemnity or other agreement with any other Person 

imposing or assuming Liabilities of such other Person relating to Environmental Laws or Hazardous Materials; 
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(vii) to the Knowledge of the Company, none of the members of the Alkali Group has arranged directly, or by 

delegation to any Person, for the treatment, storage, disposal or recycling of any Hazardous Material at any off-site location or 

facility that is listed or proposed for listing on the National Priorities list or any state list of sites requiring investigation, 

remediation or other response action under Environmental Laws; and 

(b) the Seller has provided to the Purchaser all material environmental reports, results of tests, inspections, audits and 

investigations, pending or unresolved notices of actual or potential material violation of or material Liability under Environmental 

Laws, and other material documents, in each case in the possession, custody or reasonable control of the Seller or any member of the 

Seller Group or Alkali Group and material to an understanding of the material Liabilities of the Business under Environmental Laws. 

(c) The Parties understand and agree that no representation or warranty is made by the Company in this Agreement in 

respect of environmental matters, other than the representations and warranties set forth in this Section 3.14 and in Section 3.4 and 

Section 3.5. 

3.15 Material Contracts. 

(a) Section 3.15 of the Company Disclosure Schedule includes, as of the date of this Agreement, all of the following 

Contracts (other than purchase orders, invoices and mineral leases) to which any member of the Alkali Group is a party or is bound 

(together with the Union Agreements, the “Material Contracts”) (provided that Section 3.15 of the Company Disclosure Schedule shall 

not be required to reference each individual purchase order, invoice or mineral lease, but regardless of whether such Contracts are 

referenced, each shall be considered a “Material Contract”): 

(i) any Contract or group of related Contracts that involves non-cancelable commitments to make capital 

expenditures or which provides for payments for goods or services by the members of the Alkali Group to any Person in excess of 

$5,000,000 in fiscal year 2016 or the performance of which is expected to involve expenditures by the Alkali Group in excess of 

$15,000,000 over the life of the Contract; 

(ii) any Contract or group of related Contracts that involved annual consideration for products or services provided 

by the Alkali Group in excess of $5,000,000 in fiscal year 2016 or the performance of which is expected to involve revenue to the 

Alkali Group in excess of $15,000,000 over the life of the Contract; 

(iii) any joint venture or partnership agreements with any unaffiliated third party involving a sharing of profits or 

losses with such unaffiliated third party; 

(iv) any employment or consulting agreements with any natural person involving an annual base compensation in 

excess of $175,000 and any independent contractor or consulting agreements with any natural person or any organization 

composed of no more than one natural person (whether or not incorporated or employing a trade name) involving an annual fee in 

excess of $175,000; 
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(v) any Contract pursuant to which the members of the Alkali Group are a lessee of any personal property or real 

property, for which the aggregate annual base rent or lease payments exceed $5,000,000, respectively; 

(vi) any Contract providing for or securing Indebtedness in an amount in excess of $1,000,000 outstanding (other 

than (A) intracompany Indebtedness (as between the members of the Alkali Group) and (B) trade accounts payable and other 

accrued current liabilities) or relating to any Liens on any assets of the Alkali Group; 

(vii) any Contract with respect to any future disposition or granting a right of first refusal or first negotiation with 

respect to the sale of any equity interests or assets (or rights thereto) of any member of the Alkali Group; 

(viii) any Contract that is an operating or leveraged lease for railcars; 

(ix) other than Contracts in the ordinary course of business, Contracts for the acquisition, sale, assignment, transfer 

or other acquisition or disposition of any business or any material assets of the members of the Alkali Group (in a single 

transaction or a series of related transactions, whether by merger, sale of stock, sale of assets or otherwise) and (A) under which 

the members of the Alkali Group have any continuing liability or (B) which were for a purchase price in excess of $15,000,000, 

and were entered into by any member of the Alkali Group after April 1, 2015; 

(x) any Contract containing a provision that (A) materially restricts any member of the Alkali Group from competing 

in a particular geographic area or scope of business or from soliciting any Person for business, (B) limits or restrains the Alkali 

Group from soliciting any individual for employment or (C) contains “most favored nation” pricing terms or grants any right of 

first offer or right of first refusal; 

(xi) any Contract with a customer of the Alkali Group granting such customer exclusive relations; 

(xii) any material Contract for the supply of products or services to a Governmental Entity; 

(xiii) any Contract, excluding a mineral lease, under which a third Person that is not a member of the Alkali Group is 

entitled to a share of production from (or that is attributable to) the Mineral Rights or any payment calculated directly, in whole or 

in part, using the amount of production from Mineral Rights; 

(xiv) any settlement, conciliation, or litigation “standstill” Contract pursuant to which, after the date of this 

Agreement, a member of the Alkali Group will be required to satisfy any obligation; 

(xv) any Contract with an officer or director of any members of the Alkali Group; and 

(xvi) any performance bonds or surety bonds of the Alkali Group. 
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(b) The Company has made available an accurate copy, or, solely with respect to oral contracts, a fair summary of key 

terms of, each Material Contract. Except as set forth on Section 3.16(b) of the Company Disclosure Schedule, each Material Contract is 

a legal, valid and binding obligation of a member of the Alkali Group, and, to the Knowledge of the Company, on each counterparty 

thereto, and is in full force and effect, except for such failures to be valid, binding or in full force and effect that have not had or would 

not reasonably be expected to have a material and adverse effect on the Business. No member of the Alkali Group, on the one hand, nor, 

to the Knowledge of the Company, any other party to a Material Contract, on the other hand, is in breach or default in any material 

respect under any Material Contract to which it is a party. There are no material disputes pending or, to the Knowledge of the Company, 

threatened in writing, and, to the Knowledge of the Company no written notice of any intention to terminate or materially modify any 

Material Contract has been received by any member of the Alkali Group since December 31, 2016. 

3.16 Intellectual Property. 

(a) Section 3.16(a) of the Company Disclosure Schedule sets forth a list as of the date hereof of all issued patents and 

pending patent applications, and all registrations and pending applications for registration of Intellectual Property that are, in each case, 

part of the Alkali Group Intellectual Property, setting forth as to each such item as applicable, the owner(s) of record (and, in the case of 

domain names, the registrant), jurisdiction of application and/or registration, the application and/or registration number and the date of 

application and/or registration. Except as set forth in Section 3.16(a) of the Company Disclosure Schedule, each item of Alkali Group 

Intellectual Property required to be set forth in Section 3.16(a) of the Company Disclosure Schedule (i) is in effect, and there is no 

pending or, to the Knowledge of the Company, threatened Action to invalidate or find unenforceable any such item of Alkali Group 

Intellectual Property (ii) has been duly applied for and registered, and (iii) is duly assigned to and is recorded in the name of a member 

of the Alkali Group, except, in each case of (i) through (iii), as had not had or would not reasonably be expected to have, individually or 

in the aggregate, a Material Adverse Effect. Notwithstanding the foregoing, no representation is made herein with respect to the patents 

that are identified as expired on Section 3.16(a) of the Company Disclosure Schedule. 

(b) A member of the Alkali Group is the sole and unrestricted legal and beneficial owner of all Alkali Group 

Intellectual Property free and clear of all Liens, adverse claims, any requirement of any past (if outstanding), present or future royalty 

payments, or otherwise encumbered or restricted by any rights of any third party other than the IP Contracts listed in Section 3.16(b) of 

the Company Disclosure Schedule or Permitted Liens. The execution, delivery and performance of this Agreement and the 

consummation of the transactions contemplated thereby will not result in the loss, forfeiture, termination, license, or impairment of, or 

give rise to any obligation to transfer or to create, change or abolish, or limit, terminate, or consent to the continued use of any rights in 

Alkali Group Intellectual Property or any IP Contract, except as would not reasonably be expected to have, individually or in the 

aggregate, a Material Adverse Effect. At the Closing, Purchaser and the members of the Alkali Group will (a) taking into account all 

Ancillary Agreements and (b) subject to Sections 6.3, 6.7, 6.12, 6.13 and 6.20, own or have the right to use, all of the Intellectual 

Property used in and necessary to conduct the Business as currently conducted, except as would not reasonably be expected to have, 

individually or in the aggregate, a Material Adverse Effect. 
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(c) Since January 1, 2016, to the Knowledge of the Company, the Alkali Group and the conduct of the Business has 

not infringed, misappropriated or violated the Intellectual Property of any Person, and there are no pending or, to the Knowledge of the 

Company, threatened Actions with respect to the foregoing. To the Knowledge of the Company, no third party has since January 1, 

2016, infringed, misappropriated or violated the Alkali Group Intellectual Property. 

(d) Section 3.16(d) of the Company Disclosure Schedule sets forth a complete and correct list of all material licenses, 

sublicenses, and other agreements to which the Seller or any Affiliate of the Seller (including the Alkali Group) is a party pursuant to 

which: (i) any Person is authorized to use any Alkali Group Intellectual Property; (ii) the rights to fully exploit any Alkali Group 

Intellectual Property by any member of the Alkali Group is limited (iii) the Seller or any Affiliate of the Seller (including the Alkali 

Group) is authorized to use Intellectual Property of a third party that is used exclusively in the Business (other than (A) off-the-shelf 

software licensed under shrink wrap or clickwrap agreements for an annual fee of less than $250,000 and (B) all licenses, sublicenses, 

and other agreements to which the Seller or any Affiliate of the Seller (other than the Alkali Group) is a party that relate to services to 

be provided under the Ancillary Agreements); and (iv) any Intellectual Property used in the Business that is or has been developed by or 

for the Seller or any Affiliate of the Seller (including, the Alkali Group) is assigned to the Seller or any Affiliate of the Seller (including 

the Alkali Group) by any other Person, or assigned by the Seller or any Affiliate of the Seller (including, the Alkali Group) to any other 

Person (other than Intellectual Property assignment agreements with employees of the Seller or any Affiliate of the Seller (including the 

Alkali Group) entered into in the ordinary course of the Seller or such Affiliate) (collectively, “IP Contracts”). 

(e) The Seller and all Affiliates of the Seller (including the Alkali Group) have taken reasonable best steps to protect 

and maintain all Alkali Group Intellectual Property, including to preserve the confidentiality of any Trade Secrets, except where such 

failure to protect and maintain has not had or would not reasonably be expected to have, individually or in the aggregate, a Material 

Adverse Effect. Any disclosure by a member of the Alkali Group of its Trade Secrets to any other Person has been pursuant to a written 

agreement with such Person or is otherwise lawful, except as would not reasonably be expected to have, individually or in the 

aggregate, a Material Adverse Effect. To the Knowledge of the Company, in the past three (3) years, no person has gained unauthorized 

access to any Trade Secrets included within the Alkali Group Intellectual Property. 

(f) The members of the Alkali Group own and have the right use and at the Closing will (a) taking into account all of 

the Ancillary Agreements and (b) subject to Sections 6.3, 6.7, 6.12, 6.13 and 6.20, own or have the right to use all material information 

technology hardware and software used or held for use in the Business, and such hardware and software is adequate and sufficient in all 

material respects to meet the processing and other business requirements of the Business as currently conducted, except as would not 

reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect. 
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(g) The Parties understand and agree that no representation or warranty is made by the Company in this Agreement in 

respect of Intellectual Property matters, other than the representations and warranties set forth in this Section 3.16 and in Sections 3.7 

and 3.15. 

3.17 Intercompany Arrangements. Except (a) for the Ancillary Agreements, (b) arrangements, understandings or 

Contracts pursuant to or in connection with the Credit Facilities and (c) any arrangements, understandings or Contracts relating to 

synthetic financing arrangements between Seller and members of the Alkali Group that will be terminated on or prior to the Closing 

Date, Section 3.17 of the Company Disclosure Schedule lists all arrangements, understandings and Contracts between or among the 

members of the Alkali Group, on the one hand, and Seller (for the avoidance of doubt, other than any Benefit Plan), on the other hand. 

3.18 Brokers. Except for the Persons set forth in Section 3.18 of the Company Disclosure Schedule, whose fees with 

respect to the transactions contemplated by this Agreement will be borne by the Company, no broker, finder or investment banker is 

entitled to any brokerage, finder’s or other fee or commission in connection with the transactions contemplated by this Agreement or 

any Ancillary Agreement based upon arrangements made by or on behalf of any member of the Alkali Group. 

3.19 Title to Assets; Sufficiency of Assets. 

(a) Each of the Company and its Subsidiaries has good and valid title to, or a valid leasehold interest in, the material 

tangible and intangible assets shown on the latest balance sheet included in the Financial Statements as owned by it, acquired since the 

latest balance sheet included in the Financial Statements or purported to be owned by it, free and clear of all Liens, except for Permitted 

Liens, and except for assets disposed of in the ordinary course of business since the date of the latest balance sheet included in the 

Financial Statements. 

(b) At the Closing, Purchaser and the members of the Alkali Group will, (a) taking into account all of the Ancillary 

Agreements and (b) subject to Sections 6.7, 6.12, 6.13, and 6.20, own or have the right to use all of the assets or obtain services (on the 

terms and subject to the conditions of the Contracts governing the provision of such services) used in, held for use or are necessary to 

conduct in all material respects the Business as conducted and as proposed in the current plans of the Alkali Group to be conducted as 

of the date of this Agreement. 

(c) To the Knowledge of the Seller, the Alkali Group’s material tangible assets and the IT Systems are (i) maintained 

in accordance with normal industry practice and (ii) are in good operating condition and repair (subject to normal wear and tear 

consistent with the age of such assets). 

3.20 Insurance. 

(a) Section 3.20(a) of the Company Disclosure Schedule lists each insurance policy maintained by the Seller Group or 

the Alkali Group as of the date hereof which is material to the Alkali Group taken as a whole (each, an “Alkali Relevant Policy”). With 

respect to the Business, as of the date hereof, the Seller Group or the Alkali Group, as applicable, maintains 
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insurance coverage with reputable insurers in such amounts and covering such risks as are in accordance with normal industry practice. 

The Alkali Relevant Policies currently are in full force and effect, all premiums due with respect thereto have been timely paid in full, 

the members of the Seller Group or the Alkali Group, as applicable, are in material compliance with the terms and provisions thereof 

and, except as otherwise set forth in Section 6.8, will continue to be in full force and effect immediately following the Closing. No 

member of the Seller Group or the Alkali Group, as applicable, has taken any action or failed to take action that, with notice or the lapse 

of time, would constitute a material breach or default or permit termination or material modification of any Alkali Relevant Policy. 

(b) Except as set forth on Section 3.20(b) of the Company Disclosure Schedule, there are no claims by or with respect 

to any member of the Alkali Group pending under any of the Alkali Relevant Policies. No written notice of cancellation, non-renewal, 

termination, material reduction of coverage, refusal or any coverage, rejection of any material claim or material adjustment in the 

amount of premiums payable has been received by any member of the Seller Group or the Alkali Group with respect to any of the 

Alkali Relevant Policies, and to the Knowledge of the Company, no such action is threatened, other than such notices which are 

received for policies that have expired on their terms, nor has any member of the Seller Group or the Alkali Group been denied any 

claim or made any claim which is subject to reservation of rights of the insurer, in each case, in respect of the Business. 

3.21 Accounts Receivable. The accounts receivable, notes receivable and other receivables of the Alkali Group on the 

balance sheet included in the Interim Financial Statements, and all of the Alkali Group’s accounts receivable, notes receivable and other 

receivables since the date of Interim Financial Statements, arose from bona fide transactions, the goods involved have been sold and 

shipped to or on behalf of the account obligors and no further filings (with any Governmental Entity, insurers or others) are required to 

be made, no further goods are required to be provided and no further services are required to be rendered in order to complete the sales 

reflected by such accounts receivable, notes receivable and other receivables. No such receivable has been assigned or pledged, in 

whole or in part, to any Person. All outstanding accounts receivable, notes receivable and other receivables deemed uncollectible have 

been reserved against on the Financial Statements in accordance with GAAP. Since the date of the Interim Financial Statements, no 

member of the Alkali Group has cancelled, or has agreed to cancel, in whole or in part, any such receivables, except in the ordinary 

course of business. 

3.22 Inventory. The inventory of the Alkali Group consists of good, usable and merchantable quality in all material 

respects and none of such inventory is damaged or obsolete, except to the extent of reserves on the balance sheet included in the Interim 

Financial Statements, as adjusted in accordance with GAAP in the ordinary course of business since the date thereof. All of such 

inventory conforms and was manufactured, in each case, in all material respects, with applicable Law. 

3.23 No Other Representations or Warranties. Except for the representations and warranties contained in this Article 

III (or as reflected in any schedules or certificates delivered pursuant to this Agreement) or in any Ancillary Agreement, Purchaser 

acknowledges that neither the Company nor any other Person on behalf of the Company has made, and 
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Purchaser has not relied upon, any representation or warranty, whether express or implied, with respect to the Business, the members of 

the Alkali Group or their respective businesses, affairs, assets, liabilities, financial condition, results of operations, future operating or 

financial results, estimates, projections, forecasts, plans or prospects (including the reasonableness of the assumptions underlying such 

estimates, projections, forecasts, plans or prospects) or with respect to the accuracy or completeness of any other information provided 

or made available to Purchaser by or on behalf of the Company (including in the Dataroom). 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF SELLER 

Except as set forth in the Company Disclosure Schedule, (provided that disclosure in any section of the Company 

Disclosure Schedule (other than Sections 4.1, 4.2 and 4.3 of the Seller Disclosure Schedule, which matters shall be disclosed only by 

specific disclosure in the respective section of the Company Disclosure Schedule) shall apply to any other section to the extent that the 

relevance of such disclosure to such other section is reasonably apparent on its face), Seller represents and warrants to Purchaser as 

follows: 

4.1 Organization and Qualification. Seller is duly organized, validly existing and in good standing under the Laws of 

the State of Delaware, and has all requisite power and authority to carry on its businesses as now being conducted and is qualified to do 

business and is in good standing as a foreign Person in each jurisdiction where the conduct of its business requires such qualification, 

except where the failure to be so qualified or in good standing would not and would not, individually or in the aggregate, reasonably be 

expected to impair in any material respect the ability of Seller to perform its obligations under this Agreement or any Ancillary 

Agreement or prevent or materially delay the consummation of the Sale. 

4.2 Authority Relative to this Agreement. Seller has all necessary power and authority, and has taken all action 

necessary, to authorize, execute, deliver and perform this Agreement and each Ancillary Agreement to which it is party and to 

consummate the transactions contemplated by this Agreement and the Ancillary Agreements in accordance with the terms of this 

Agreement and the Ancillary Agreements. This Agreement has been, and each of the Ancillary Agreements when executed will be, duly 

and validly executed and delivered by Seller and, assuming the due authorization, execution and delivery by Purchaser of this 

Agreement and each Ancillary Agreement to which Purchaser is a party, constitutes (or, in the case of the Ancillary Agreements, will 

constitute) a valid, legal and binding agreement of Seller, enforceable against Seller in accordance with its terms, subject to the effect of 

any applicable Laws relating to bankruptcy, reorganization, insolvency, moratorium, fraudulent conveyance or preferential transfers, or 

similar Laws relating to or affecting creditors’ rights generally and subject, as to enforceability, to the effect of general principles of 

equity (regardless of whether such enforceability is considered in a proceeding at equity or at Law). 

4.3 Consents and Approvals; No Violations. No filing with or notice to, and no permit, authorization, registration, 

consent or approval of, any Governmental Entity is required on the part of Seller for the execution, delivery and performance by Seller 

of this Agreement or any Ancillary Agreement, except (a) compliance with the applicable requirements 
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of the HSR Act and any non-U.S. Antitrust Laws listed on Section 4.3 of the Company Disclosure Schedule; (b) compliance with any 

foreign, state or federal licenses or permits listed on Section 4.3 of the Company Disclosure Schedule; or (c) any such filings, notices, 

licenses, permits, authorizations, registrations, consents or approvals, the failure to make or obtain would not, individually or in the 

aggregate, impair in any material respect the ability of Seller, the Company or Purchaser, as the case may be, to perform their respective 

obligations under this Agreement or any Ancillary Agreement or prevent or materially delay the consummation of the Sale. Assuming 

compliance with the items described in clauses (a) through (c) of the preceding sentence, and except as would not impair in any material 

respect the ability of Seller, the Company or Purchaser, as the case may be, to perform their respective obligations under this Agreement 

or any Ancillary Agreement or prevent or materially delay the consummation of the Sale, neither the execution, delivery and 

performance of this Agreement or any Ancillary Agreement (if applicable) by Seller nor the consummation by Seller of the transactions 

contemplated by this Agreement or any Ancillary Agreement will (i) conflict with or result in any breach, violation or infringement of 

any provision of the articles of incorporation or bylaws (or similar Organizational Documents) of Seller, (ii) result in a breach, violation 

or infringement of, or constitute (with or without notice or lapse of time or both) a default (or give rise to the creation of any Lien, 

except for Permitted Liens, or any right of termination, amendment, cancellation or acceleration) under, any of the terms, conditions or 

provisions of any material Contract to which Seller is a party or by which it or any of its properties or assets may be bound, or 

(iii) violate or infringe any Law applicable to Seller or any of its properties or assets, except in the case of each of clauses (ii) and (iii), 

for violations or infringements that would not and would not, individually or in the aggregate, reasonably be expected to impair in any 

material respect the ability of Seller to perform its obligations under this Agreement or any Ancillary Agreement or prevent or 

materially delay the consummation of the Sale. 

4.4 Title to Shares. Seller owns of record and beneficially the Shares, and Seller has good and marketable title to the 

Shares free and clear of all Liens, other than those arising under applicable securities Laws. 

4.5 Litigation. As of the date of this Agreement, (a) there is no Action pending, or to the Knowledge of Seller, 

threatened, against Seller or any of its Subsidiaries which would reasonably be expected to prevent, hinder or delay any of the 

transactions contemplated hereby and (b) neither Seller nor any Subsidiary thereof is subject to any outstanding Order, writ or 

injunction that would reasonably be expected to prevent, hinder or delay any of the transactions contemplated hereby. 

4.6 Brokers. No broker, finder or investment banker is entitled to any brokerage, finder’s or other fee or commission 

in connection with the transactions contemplated by this Agreement for which Purchaser would be responsible based upon 

arrangements made by or on behalf of Seller. 
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ARTICLE V 

REPRESENTATIONS AND WARRANTIES 

OF PURCHASER 

Except as set forth in the disclosure schedule delivered to the Company and Seller prior to the execution of this 

Agreement (the “Purchaser Disclosure Schedule”) (provided that disclosure in any section of the Purchaser Disclosure Schedule (other 

than Sections 5.1, 5.2 and 5.3 of the Purchaser Disclosure Schedule, which matters shall be disclosed only by specific disclosure in the 

respective section of the Purchaser Disclosure Schedule) shall apply to any other section to the extent that the relevance of such 

disclosure to such other section is reasonably apparent on its face), Purchaser represents and warrants to the Company and Seller as 

follows: 

5.1 Organization and Qualification. Purchaser is duly organized, validly existing and in good standing under the Laws 

of the State of Delaware, and has all requisite power and authority to carry on its business as now being conducted and is qualified to do 

business and is in good standing as a foreign Person in each jurisdiction where the conduct of its business requires such qualification, 

except where the failure to be so qualified or in good standing would not and would not, individually or in the aggregate, reasonably be 

expected to impair in any material respect the ability of Purchaser to perform its obligations under this Agreement or any Ancillary 

Agreement or prevent or materially delay the consummation of the Sale. 

5.2 Authority Relative to this Agreement. Purchaser has all necessary power and authority, and has taken all action 

necessary, to authorize, execute, deliver and perform this Agreement and each Ancillary Agreement to which it is party and to 

consummate the transactions contemplated by this Agreement and the Ancillary Agreements in accordance with the terms of this 

Agreement and the Ancillary Agreements. This Agreement has been, and each of the Ancillary Agreements when executed will be, duly 

and validly executed and delivered by Purchaser and, assuming the due authorization, execution and delivery by Seller or the applicable 

member of the Alkali Group of this Agreement and each Ancillary Agreement to which each such Person is party, constitutes (or, in the 

case of the Ancillary Agreements, will constitute) a valid, legal and binding agreement of Purchaser, enforceable against Purchaser in 

accordance with its terms, subject to the effect of any applicable Laws relating to bankruptcy, reorganization, insolvency, moratorium, 

fraudulent conveyance or preferential transfers, or similar Laws relating to or affecting creditors’ rights generally and subject, as to 

enforceability, to the effect of general principles of equity (regardless of whether such enforceability is considered in a proceeding at 

equity or at Law). 

5.3 Consents and Approvals; No Violations. No filing with or notice to, and no license, permit, authorization, 

registration, consent or approval of, any Governmental Entity is required on the part of Purchaser for the execution, delivery and 

performance by Purchaser of this Agreement or any Ancillary Agreement, except (a) compliance with the applicable requirements of 

the HSR Act and any non-U.S. Antitrust Laws listed on Section 5.3 of the Purchaser Disclosure Schedule; (b) compliance with any 

foreign, state or federal licenses or permits listed on Section 5.3 of the Purchaser Disclosure Schedule; or (c) any such filings, notices, 

licenses, permits, authorizations, registrations, consents or approvals, the failure to make or obtain would not, individually or in the 

aggregate, impair in any material respect the ability of Seller, the Company or Purchaser, as the case may be, to perform their respective 

obligations under this Agreement or any Ancillary Agreement or prevent or materially delay the consummation of the Sale. Assuming 

compliance with the items described in clauses (a) through 
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(c) of the preceding sentence, neither the execution, delivery and performance of this Agreement or any Ancillary Agreement (if 

applicable) by Purchaser nor the consummation by Purchaser of the transactions contemplated by this Agreement or any Ancillary 

Agreement will (i) conflict with or result in any breach, violation or infringement of any provision of the articles of incorporation or 

bylaws (or similar Organizational Documents) of Purchaser, (ii) result in a breach, violation or infringement of, or constitute (with or 

without notice or lapse of time or both) a default (or give rise to the creation of any Lien, except for Permitted Liens, or any right of 

termination, amendment, cancellation or acceleration) under, any of the terms, conditions or provisions of any material Contract to 

which Purchaser is a party or by which it or any of its properties or assets may be bound, or (iii) violate or infringe any Law applicable 

to Purchaser or any of its properties or assets, except, in the case of each of clauses (ii) and (iii), for violations or infringements that 

would not and would not reasonably be expected to, individually or in the aggregate, impair in any material respect the ability of 

Purchaser to perform its obligations under this Agreement or any Ancillary Agreement or prevent or materially delay the consummation 

of the Sale. 

5.4 Financing. Attached hereto as Exhibit C are true, complete and correct copies of (i) the Class A Convertible 

Preferred Unit Purchase Agreement, by and among Purchaser, Rodeo Finance Aggregator LLC and GSO Rodeo Holdings LP (the 

“Investors”), dated as of the date hereof, pursuant to which, and subject to the terms and conditions of which, the Investors have agreed 

to provide equity financing (the “Equity Financing”) to Purchaser in connection with the transactions contemplated by this Agreement 

(the “Securities Purchase Agreement ”), and (ii) an executed commitment letter (the “Debt Commitment Letter”) and corresponding 

customarily redacted fee letters (none of which redacted terms affect the amount or availability of the Debt Financing or imposed any 

conditions on the receipt of the Debt Financing) (the “Fee Letter”) from the financial institutions identified therein (the “Lenders”) to 

provide, subject to the terms and conditions therein, debt financing in the amounts set forth therein (the “Debt Financing 

Commitments,” as each may be amended or replaced from time to time to the extent permitted by Section 6.18 and, together with the 

Securities Purchase Agreement, the “Financing Commitments”) for the purpose of funding the transactions contemplated by this 

Agreement (being collectively referred to as the “Debt Financing”). Each of the Financing Commitments is a legal, valid and binding 

obligation of Purchaser, and to the Knowledge of Purchaser, the other parties thereto. As of the date hereof, each of the Financing 

Commitments is in full force and effect, and none of the Financing Commitments has been withdrawn, rescinded or terminated or 

otherwise amended or modified in any respect, and no such amendment or modification is contemplated. Purchaser is not in breach of 

any of the terms or conditions set forth in any of the Financing Commitments, and as of the date hereof, no event has occurred which, 

with or without notice, lapse of time or both, would reasonably be expected to constitute a breach, default or failure to satisfy any 

condition precedent set forth therein. As of the date hereof, Purchaser (i) has no reason to believe that any event has occurred that (with 

or without notice or lapse of time, or both) would constitute a breach or default under any of the Financing Commitments, (ii) is not 

aware of any fact, event or other occurrence that makes any of the representations or warranties of Purchaser in any of the Financing 

Commitments inaccurate in any material respect and (iii) has no reason to believe that any of the conditions to the Financing 

contemplated by the Financing Commitments will not be satisfied on a timely basis or that the Financing contemplated by the Financing 

Commitments will not be made available on the Closing Date. The Investors have not, and as of the date, no Financing Source 
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has notified Purchaser of their intention to terminate all or any portion of the Financing Commitments or not to provide the Financing. 

The net cash proceeds from the Financing (including any Alternative Financing), together with available cash on hand, will be sufficient 

to satisfy all of Purchaser’s obligations hereunder, including the payment of the Purchase Price and any other amounts required to be 

paid in connection with the consummation of the transactions contemplated by this Agreement. Purchaser has paid in full any and all 

commitment or other fees required by the Debt Financing Commitments that are due as of the date hereof, and will pay, after the date 

hereof, all such fees as they become due. There are no conditions precedent or contingencies to the obligations of the parties under the 

Financing Commitments (including pursuant to any “flex” provisions in the related fee letter or otherwise) to make the full amount of 

the Financing available to Purchaser on the terms therein except as expressly set forth in the unredacted portion of the Financing 

Commitments. There are no side letters or other agreements, understandings, contracts or arrangements (written, oral or otherwise) 

related to the Financing (other than the Financing Commitments). There are no conditions precedent, contingencies or requirements to 

such funding other than any of the conditions expressly set forth in the unredacted portions of the Financing Commitments nor any 

reduction to the aggregate amount available under the Financing Commitments on the Closing Date (nor any term or condition which 

would have the effect of reducing the aggregate amount available under the Financing Commitments on the Closing Date). Subject to 

the Company’s compliance with this Agreement and the satisfaction (or waiver) of the conditions set forth in Section 9.1 and 

Section 9.2 (other than those conditions that by their nature are to be satisfied at the Closing, but subject to the satisfaction or waiver of 

such conditions), as of the date hereof, Purchaser has no reason to believe that it will be unable to satisfy on a timely basis any 

conditions to the funding of the full amount of the Financing, or that the Financing will not be available on the Closing Date. For the 

avoidance of doubt, it is not a condition to Closing under this Agreement for Purchaser to obtain the Financing or any Alternative 

Financing. 

5.5 Litigation. As of the date of this Agreement, (a) there is no Action pending, or to the Knowledge of Purchaser, 

threatened, against Purchaser or any of its Subsidiaries which would reasonably be expected to prevent, hinder or delay any of the 

transactions contemplated hereby and (b) neither Purchaser nor any Subsidiary thereof is subject to any outstanding Order, writ or 

injunction that would reasonably be expected to prevent, hinder or delay any of the transactions contemplated hereby. 

5.6 Brokers. No broker, finder or investment banker is entitled to any brokerage, finder’s or other fee or commission 

in connection with the transactions contemplated by this Agreement for which Seller would be responsible based upon arrangements 

made by or on behalf of Purchaser. 

5.7 Acquisition of Shares for Investment. Purchaser has such knowledge and experience in financial and business 

matters as is required for evaluating the merits and risks of its purchase of the Shares and is capable of such evaluation. Purchaser 

confirms that Seller has made available (or caused to be made available) to Purchaser and Purchaser’s agents and representatives the 

opportunity to ask questions of the officers and management and employees of the Alkali Group as well as access to the documents, 

information and records of the Alkali Group and to acquire additional information about the business and financial condition of the 

Alkali Group, and Purchaser confirms that it has made an independent investigation, analysis and 
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evaluation of the Alkali Group and their properties, assets, business, financial condition, prospects, documents, information and records. 

Purchaser is acquiring the Shares for investment and not with a view toward or for sale in connection with any distribution thereof, or 

with any present intention of distributing or selling the Shares. Purchaser acknowledges that the Shares have not been registered under 

the Securities Act or any state or foreign securities Laws, and agrees that the Shares may not be sold, transferred, offered for sale, 

pledged, hypothecated or otherwise disposed of without registration under the Securities Act, except pursuant to an exemption from 

such registration available under the Securities Act, and without compliance with foreign securities Laws, in each case, to the extent 

applicable. 

5.8 Inspections; Limitation of the Company’s and Seller’s Warranties. EXCEPT AS OTHERWISE EXPRESSLY 

SET FORTH IN THIS AGREEMENT, PURCHASER ACKNOWLEDGES THAT THE SHARES AND THE BUSINESSES AND 

PROPERTIES OF THE ALKALI GROUP ARE FURNISHED “AS IS, WHERE IS,” AND, SUBJECT TO THE 

REPRESENTATIONS AND WARRANTIES CONTAINED IN ARTICLE III AND ARTICLE IV (OR AS REFLECTED IN ANY 

SCHEDULES OR CERTIFICATES DELIVERED PURSUANT TO THIS AGREEMENT) OR IN ANY ANCILLARY 

AGREEMENTS, WITH ALL FAULTS AND WITHOUT ANY OTHER REPRESENTATION OR WARRANTY OF ANY NATURE 

WHATSOEVER, EXPRESS OR IMPLIED, ORAL OR WRITTEN, AND IN PARTICULAR, WITHOUT ANY IMPLIED 

WARRANTY OR REPRESENTATION AS TO CONDITION, MERCHANTABILITY OR SUITABILITY AS TO ANY OF THE 

ASSETS OR PROPERTIES OF THE MEMBERS OF THE ALKALI GROUP. 

5.9 No Regulatory Impediment. To the Knowledge of Purchaser, there is no fact relating to Purchaser or any of its 

Affiliates’ respective businesses, operations, financial condition or legal status, including any officer’s, director’s or current employee’s 

status, that would reasonably be expected to impair the ability of the Parties to this Agreement to obtain, on a timely basis, any 

authorization, consent, Order, declaration or approval of, or ability to contract with, any U.S. Governmental Entity necessary for the 

consummation of the transactions contemplated by this Agreement. 

5.10 ERISA. Purchaser is not an “employee benefit plan” as defined in ERISA, whether or not subject to ERISA, or a 

“plan” as defined in Section 4975 of the Code, and none of Purchaser’s assets constitutes (or is deemed to constitute for purposes of 

ERISA or Section 4975 of the Code, or any substantially similar federal, state or municipal Law) “plan assets” for purposes of 29 CFR 

Section 2510.3-101, as amended by Section 3(42) of ERISA, or otherwise for purposes of ERISA or Section 4975 of the Code. 

5.11 Solvency. Purchaser is not entering into the transactions contemplated by this Agreement with the actual intent to 

hinder, delay or defraud either present or future creditors of the Company or any of its Subsidiaries. Purchaser is Solvent as of the date 

of this Agreement and, assuming the satisfaction of the condition to Seller’s and the Company’s obligation to consummate the 

transactions contemplated hereby, Purchaser, the Company and each of its Subsidiaries (on both a stand-alone and on a combined basis) 

will, after giving effect to all of the transactions contemplated by this Agreement, including the payment of the Purchase Price and all 

other amounts required to be paid, borrowed or refinanced in connection with the consummation of the transactions contemplated by 

this Agreement and all related fees and expenses, be Solvent at and after the Closing Date. 
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ARTICLE VI 

ADDITIONAL AGREEMENTS 

6.1 Access to Books and Records. 

(a) Seller shall use commercially reasonable efforts to deliver, or cause to be delivered, to Purchaser, within forty-five 

(45) days after the Closing Date, all material files, books, records, information and data relating to the Business that are in the 

possession or control of the Seller Group; provided that such access shall not be construed to require the disclosure of records that 

would cause the waiver of any attorney-client, work product or like privilege; provided, further that in the event of any litigation 

nothing herein shall limit any Party’s rights of discovery under applicable Law. 

(b) Seller shall (and shall cause the members of the Alkali Group to), to the extent permitted by applicable Law, afford 

to representatives of Purchaser reasonable access to (i) from and after the date of this Agreement to the date that is five (5) years from 

the Closing Date, the books and records of the members of the Alkali Group not delivered to Purchaser under Section 6.1(a), if 

applicable, and (ii) from and after the date of this Agreement to the Closing Date, with Seller’s prior written consent (not to be 

unreasonably withheld), the assets, employees of the Alkali Group, properties, facilities, data and such additional financial and 

operating data (and other information regarding the Alkali Group (or true, accurate and complete copies thereof) as Purchaser or such 

representatives may reasonably request from time to time) of the members of the Alkali Group, in each case, during normal business 

hours, upon reasonable notice and in accordance with reasonable procedures established by Seller; provided, however, that (A) neither 

the Seller nor any member of the Alkali Group shall be required to violate any written confidentiality agreement with a third party to 

which Seller or such member of the Alkali Group, respectively, may be subject in discharging its obligations pursuant to Section 6.1(a); 

(B) Seller shall make available, or cause the members of the Alkali Group to make available, the personnel files of the employees of the 

Alkali Group only after the Closing Date; (C) prior to the Closing Date, Purchaser shall not conduct any sampling of soil, sediment, 

surface water, ground water or building material at, on, or under the Real Property or within any facility on the Real Property and 

(D) neither the Seller nor any member of the Alkali Group shall be required to conduct, or assist the Purchaser in conducting, any 

physical count of inventory. 

(c) Purchaser agrees that any permitted investigation undertaken by Purchaser pursuant to the access granted under 

Section 6.1(b) shall be conducted in such a manner as not to interfere unreasonably with the operation of the Business by the members 

of the Alkali Group, and Purchaser and its representatives shall not communicate with any of the directors, officers or other employees 

of Seller or the members of the Alkali Group (other than in the ordinary course of business not related to the Sale and, subject to the 

restrictions of Section 6.1(b), the employees of the Alkali Group) without the prior written consent of Seller, which consent shall not be 

unreasonably withheld. Notwithstanding anything to the contrary in this Agreement, neither Seller nor any member of the Alkali Group 

shall be required to provide access to or disclose information where, upon the advice of counsel, such access or disclosure would or 

would reasonably be expected to result in the loss of the attorney-client privilege of such party (provided that such information may be 

provided to Purchaser’s counsel on a counsel only basis) or contravene any applicable Laws. 
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(d) At and after the Closing to the date that is five (5) years from the Closing Date, Purchaser shall, and shall cause its 

Subsidiaries to, afford Seller and its representatives, during normal business hours, upon reasonable notice, access to the books, records 

(excluding employee and personnel records), properties and employees of each member of the Alkali Group, solely to the extent 

relating to events, occurrences or facts arising at or prior to the Closing, as may be reasonably requested by Seller, including in 

connection with financial statements, Taxes and SEC reporting obligations, in each case, during normal business hours, upon reasonable 

notice and in accordance with reasonable procedures established by Purchaser and its Subsidiaries; provided, however, that nothing in 

this Agreement shall limit Seller’s rights of discovery; provided further, however, that (i) neither Purchaser nor any member of the 

Alkali Group shall be required to violate any written confidentiality agreement with a third party to which Purchaser or such member of 

the Alkali Group, respectively, may be subject in discharging its obligations pursuant to this Section 6.1(d), (ii) Seller agrees that any 

permitted investigation undertaken by Seller pursuant to the access granted under this Section 6.1(d) shall be conducted in such a 

manner as not to interfere unreasonably with the members of the Alkali Group from and after the Closing, (iii) Seller shall not conduct 

any sampling of soil, sediment, surface water, ground water or building material at, on, or under the Real Property or within any facility 

on the Real Property and (iv) neither Purchaser nor any member of the Alkali Group shall be required to conduct, or assist Seller in 

conducting, any physical count of inventory. Notwithstanding anything to the contrary contained in this Agreement, the Parties 

acknowledge and agree that, subject to Section 6.2, Seller may retain copies of any books and records, Contracts or any other 

documents or materials transferred to Purchaser as part of the transactions contemplated hereby. Notwithstanding anything to the 

contrary in this Agreement, neither Purchaser nor any member of the Purchaser Group shall be required to provide access to or disclose 

information where, upon the advice of counsel, such access or disclosure would result in the loss of the attorney-client privilege of such 

party (provided that such information may be provided to Seller’s counsel on a counsel only basis) or contravene any applicable Laws. 

(e) Each Party agrees to hold all the books and records of each member of the Alkali Group existing on the Closing 

Date and not to destroy or dispose of any thereof for a period of seven (7) years from the Closing Date or such longer time as may be 

required by applicable Law, and prior thereto, if it desires to destroy or dispose of such books and records, to offer first in writing at 

least sixty (60) days prior to such destruction or disposition to surrender them to the other Party. 

6.2 Confidentiality. 

(a) The terms of the Confidentiality Agreement are incorporated into this Agreement by reference and shall continue 

in full force and effect in accordance with the terms of the Confidentiality Agreement; provided, however, that Purchaser’s 

confidentiality obligations shall terminate as of the Closing solely in respect of that portion of the Confidential Information (as defined 

in the Confidentiality Agreement) to the extent relating to the Alkali 
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Group or the Business, including the Agreement and the Ancillary Agreements, including the terms hereof and thereof. If, for any 

reason, the Sale is not consummated, the Confidentiality Agreement shall continue in full force and effect in accordance with its terms. 

Without limiting the generality of the foregoing, Purchaser acknowledges that the Enterprise Resource Planning System to be 

transferred to Purchaser and/or its Affiliates pursuant to this Agreement contains confidential information with respect to businesses 

other than the Business, including the Peroxygens Business previously sold by FMC Corporation, and Purchaser hereby agrees that, 

(x) until the fifth (5th) anniversary of the Closing Date in respect of confidential information that is proprietary information and 

know-how, and in perpetuity for trade secrets, Purchaser shall (and shall cause its employees and Affiliates, including, after the Closing, 

the members of the Alkali Group and their respective employees, to) keep such information confidential and to not disclose or use such 

information for any purpose whatsoever other than as required by applicable Law (in which case, Purchaser shall provide prompt 

written notice to Seller, which to the extent legally permissible shall be prior to disclosing any such information, and Purchaser shall 

reasonably cooperate with any attempt by Seller to protect against any such disclosure, including the obtaining of a protective order or 

confidential treatment) and (y) at the Closing, Purchaser agrees to enter into a confidentiality agreement with PeroxyChem Holdings, 

L.P. (if such agreement is required or requested by PeroxyChem Holdings, L.P.) with respect to the confidential information of the 

Peroxygens Business, substantially in the form attached hereto as Exhibit B (the “Peroxygens Confidentiality Agreement”). 

(b) For five (5) years after the Closing, Seller shall, and shall cause its Affiliates to, hold, and shall use its 

commercially reasonable efforts to cause its or their respective representatives to hold, in confidence, and Seller shall not, and shall 

cause each of its Affiliates not to, use for the benefit of Seller or any of its Affiliates, any and all information, whether written or oral, to 

the extent relating to the Alkali Group, except to the extent that such information (i) is generally available to or known by the public 

through no fault of Seller, any of its Affiliates or their respective representatives; (ii) is lawfully acquired by Seller, any of its Affiliates 

or their respective representatives from and after the Closing from sources which, to the Knowledge of Seller, are not prohibited from 

disclosing such information by a legal, contractual or fiduciary obligation; (iii) was lawfully acquired by Seller, any of its Affiliates or 

their respective representatives prior to the Closing from sources (other than Seller or any of its Subsidiaries or Affiliates, including the 

Alkali Group) which, to the Knowledge of Seller, were not prohibited at the time of such acquisition from disclosing such information 

by a legal, contractual or fiduciary obligation; (iv) is independently derived by Seller or any of its Affiliates from and after the Closing 

without reference to or use of information subject to the confidentiality obligations of this Section 6.2(b); or (v) is required to be 

disclosed by Law or to a Governmental Entity or otherwise in connection with compliance, tax or regulatory activity, and in the case of 

this subclause (v), Seller shall disclose only that portion of such information which Seller is advised by its counsel is legally required to 

be disclosed (any information described in any of the foregoing clauses (i) through (v), “Exempt Information”). For five (5) years after 

the Closing, Seller shall, and shall cause its Affiliates to, hold and shall use its commercially reasonable efforts to cause its or their 

respective representatives to hold, in confidence, and Seller shall not and shall cause each of its Affiliates not to, use for the benefit of 

Seller or any of its Affiliates, any and all information, whether written or oral, provided by or on behalf of Purchaser to Seller or its 

Affiliates, relating to the Financing, except to the extent such information is Exempt Information. 
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(c) Promptly after the date of this Agreement, Seller will send a letter in a form reasonably acceptable to Purchaser to 

the other parties to confidentiality agreements with respect to the sale of the Shares (or other similar transactions) authorizing Purchaser 

to recover all information (as defined in such agreements or undertakings) or requesting certification of its destruction to Purchaser in 

each case in accordance with the terms of such agreements and undertakings; provided that Seller shall not be required to send any letter 

to any such party that has previously sent Seller a certification (including, e-mails) that such party has returned or destroyed such 

information. 

6.3 Efforts. 

(a) Subject to the terms and conditions herein provided (including Section 6.12), until the Closing each of Purchaser 

and Seller shall use commercially reasonable efforts to promptly take, or cause to be taken, all actions and to do, or cause to be done, all 

things necessary, proper or advisable under this Agreement and applicable Laws to consummate and make effective as promptly as 

practicable after the date hereof the transactions contemplated by this Agreement, including (i) preparing as promptly as practicable, all 

necessary applications, notices, petitions, filings, ruling requests, and other documents and to obtain as promptly as practicable all 

consents, waivers, licenses, orders, registrations, approvals, permits, rulings, authorizations and clearances necessary or advisable to be 

obtained from any Governmental Entity in order to consummate the transactions contemplated by this Agreement (collectively, the 

“Governmental Approvals”) and (ii) as promptly as practicable taking all steps as may be necessary to obtain all such Governmental 

Approvals. In furtherance and not in limitation of the foregoing, each Party hereto agrees to (A) make an appropriate and complete 

filing of a Notification and Report Form pursuant to the HSR Act with respect to the transactions contemplated hereby within seven 

(7) Business Days of the date of this Agreement and (B) not enter into any agreement with the U.S. Federal Trade Commission (the 

“FTC”) or the U.S. Department of Justice (the “DOJ”) or any other Governmental Entity not to consummate the transactions 

contemplated by this Agreement, except with the prior written consent of the other Party. Until the Closing, each Party shall 

substantially comply as promptly as practicable with any request for additional information or documentary material that may be made 

pursuant to the HSR Act or any other Antitrust Law and use its commercially reasonable efforts to take all other actions necessary, 

proper or advisable to cause the expiration or termination of the applicable waiting periods under the HSR Act and any other Antitrust 

Law as soon as possible. 

(b) Each of Purchaser and Seller shall, until the Closing in connection with the actions referenced in Section 6.3(a) to 

obtain all Governmental Approvals for the transactions contemplated by this Agreement under the HSR Act or any other Antitrust Law, 

(i) cooperate in all respects with each other in connection with any communication, filing or submission and in connection with any 

investigation or other inquiry, including any proceeding initiated by a private party; (ii) keep the other Party and/or its counsel informed 

of any communication received by such Party from, or given by such Party to, the FTC, the DOJ or any other U.S. or other 

Governmental Entity and of any communication received or given in connection with any proceeding by a private party, in each case 

regarding any of the transactions contemplated hereby; (iii) if practicable, consult with each other in advance of any meeting or 

telephone call with the FTC, the DOJ or any other Governmental Entity or, in connection with any proceeding by a private party, with 

any other Person, and to the extent permitted by the FTC, the DOJ or 
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such other Governmental Entity or other Person, give the other Party and/or its counsel the opportunity to attend and participate in such 

meetings and telephone calls; and (iv) permit the other Party and/or its counsel to review in advance any submission, filing or 

communication (and documents submitted therewith) intended to be given by it to the FTC, the DOJ or any other Governmental Entity; 

provided that materials may be redacted to remove references concerning the valuation of the businesses of Seller. Purchaser and Seller, 

as each deems advisable and necessary, may reasonably designate any competitively sensitive material to be provided to the other under 

this Section 6.3(b) as “Antitrust Counsel Only Material.” Such materials and the information contained therein shall be given only to the 

outside antitrust counsel of the recipient and will not be disclosed by such outside counsel to employees, officers or directors of the 

recipient unless express permission is obtained in advance in writing from the source of the materials (Purchaser or Seller, as the case 

may be) or its legal counsel. 

(c) In furtherance and not in limitation of the covenants of the Parties contained in Sections 6.3(a) and 6.3(b), each of 

Purchaser and Seller shall, and shall cause its Affiliates to, until the Closing, use its commercially reasonable efforts to (i) avoid the 

entry of, or to have vacated, lifted, reversed or overturned any decree, judgment, injunction or other order, whether temporary, 

preliminary or permanent, that would restrain, prevent or delay the Closing on or before the Outside Date, including defending through 

litigation on the merits any claim asserted in any court with respect to the transactions contemplated by this Agreement by the FTC, the 

DOJ or any other applicable Governmental Entity or any private party; and (ii) avoid or eliminate each and every impediment under any 

Antitrust Law so as to enable the Closing to occur as soon as possible (and in any event no later than the Outside Date), including 

(x) proposing, negotiating, committing to and effecting, by consent decree, hold separate order, or otherwise, the sale, divestiture or 

disposition of such businesses, product lines or assets of Purchaser and its Affiliates and/or the members of the Alkali Group, 

(y) otherwise taking or committing to take actions that after the Closing would limit Purchaser’s, its Affiliates and/or its Subsidiaries’ 

freedom of action with respect to, or its or their ability to operate and/or retain, one or more of the businesses, product lines or assets of 

Purchaser and/or the members of the Alkali Group, and (z) agreeing to divest, sell, dispose of, hold separate, or otherwise take or 

commit to take any action that limits its freedom of action with respect to, or Purchaser’s or Purchaser’s Subsidiaries’ ability to operate 

or retain, any of the businesses, product lines or assets of Purchaser and/or the members of the Alkali Group; provided, however, that 

any action contemplated by any of clauses (x), (y) and (z) is conditioned upon the consummation of the transactions contemplated by 

this Agreement. 

(d) Without limiting any other obligation under this Agreement, during the period from the date of this Agreement 

until the Closing Date, Purchaser shall not, and shall cause its Subsidiaries and Affiliates not to, take or agree to take any action that 

would reasonably be expected to prevent or delay the Parties from obtaining any Governmental Approval in connection with the 

transactions contemplated by this Agreement, or to prevent or materially delay or impede the consummation of the transactions 

contemplated herein. 

(e) Until the Closing, Purchaser agrees to provide such security and assurances as to financial capability, resources 

and creditworthiness and other information about Purchaser and its Affiliates as may be reasonably requested by any Governmental 

Entity whose consent or approval is sought in connection with the transactions contemplated hereby, in each case, as soon as reasonably 

practicable. Whether or not the Sale is consummated, Purchaser shall be responsible for all filing fees and payments to any 

Governmental Entity in order to obtain any consents, approvals or waivers pursuant to this Section 6.3. 
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6.4 Conduct of Business. 

(a) During the period from the date of this Agreement to the Closing, except (i) as expressly permitted by this 

Agreement, (ii) as Purchaser shall otherwise consent in writing in advance (such consent not to be unreasonably withheld, conditioned 

or delayed), (iii) as required by applicable Law, (iv) as set forth on Section 6.4(a) of the Company Disclosure Schedule, the Seller 

agrees that it will, and will cause each other member of the Seller Group and each member of the Alkali Group to, conduct the Business 

in all material respects in the ordinary course consistent with past practice and use commercially reasonable efforts to preserve intact the 

Business’s and the Alkali Group’s organizations and goodwill, keep available the services of the Alkali Group’s senior officers, and 

preserve the business relationships with material customers and others having material business relationships with the Alkali Group; 

provided, however, that no action by the Seller, the Company or other members of the Seller Group or the Alkali Group with respect to 

matters specifically addressed by any provision of Section 6.4(b) shall be deemed a breach of this Section 6.4(a) unless such action 

would constitute a breach of such provision of Section 6.4(b). 

(b) During the period from the date of this Agreement to the Closing, except (i) as expressly permitted or 

contemplated by this Agreement (including Section 6.20), (ii) as Purchaser shall otherwise consent in writing in advance (such consent 

not to be unreasonably withheld, conditioned or delayed), (iii) as required by applicable Law, (iv) as required by, pursuant to or in 

connection with the Credit Facilities to the extent disclosed on Section 6.4(a) of the Company Disclosure Schedule or (v) as otherwise 

set forth on Section 6.4(a) of the Company Disclosure Schedule, Seller and the Company covenant and agree that it shall not, and it 

shall cause each other member of the Seller Group and each member of the Alkali Group not to take any of the following actions: 

(i) (A) amend or propose to amend their respective certificates of incorporation or by-laws or equivalent organizational 

documents of the Alkali Group in any manner adverse to Purchaser, (B) split, combine or reclassify any outstanding capital stock 

or other equity interests in any member of the Alkali Group, (C) declare, set aside or pay from any member of the Alkali Group to 

any Person other than another member of the Alkali Group any (x) non-cash dividend or non-cash distribution or (y) cash 

distribution or cash dividend, unless, in the case of (y), such cash distribution or dividend is paid prior to the Valuation Time, or 

(D) purchase, redeem or otherwise acquire, directly or indirectly, any Shares or any other shares of the capital stock or other 

equity interests or securities of any member of the Alkali Group; 

(ii) with respect to any member of the Alkali Group, issue, sell, pledge, transfer, encumber, assign, convey, surrender, 

relinquish or otherwise dispose of, or agree to issue, sell, pledge, transfer, encumber, assign, convey, surrender, relinquish or 

otherwise dispose of, any additional shares of, or any options, warrants or rights of any kind to acquire any shares of their capital 

stock of any class or any debt or equity securities (including those which are convertible into or exchangeable for such capital 

stock); 
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(iii) (A) incur any Indebtedness at or after the Valuation Time, or before the Valuation Time in excess of $5,000,000, 

except before the Valuation Time and (1) to the extent that such Indebtedness will be settled or otherwise eliminated prior to the 

Closing and (x) disclosed on Section 6.4(b)(iii)(A) of the Company Disclosure Schedule or (y) which Purchaser has been notified 

of in writing at least five (5) Business Days before the Valuation Time, (2) to replace or refinance existing Credit Facilities or 

other Indebtedness and (x) disclosed on Section 6.4(b)(iii)(A) of the Company Disclosure Schedule or (y) which Purchaser has 

been notified of in writing at least five (5) Business Days before the Valuation Time, and (3) as a draw on existing revolving credit 

facilities, so long as, in each case, any additional Indebtedness permits the transactions contemplated by this Agreement and 

provides for the termination of the obligations of Seller (solely to the extent constituting a Lien on the Shares) and the Alkali 

Group under such Indebtedness and releases Liens on the Shares and the assets and properties of the Alkali Group related thereto 

at Closing; 

(B) with respect to any member of the Alkali Group, make any acquisition of any assets or businesses or capital 

expenditures in excess of $10,000,000 in the aggregate or outside the ordinary course of business, other than acquisitions of 

businesses in accordance with Contracts set forth in Section 6.4(b)(iii)(B) of the Company Disclosure Schedule, make any 

disposition of any assets or businesses in excess of $250,000 in the aggregate or outside the ordinary course of business, other than 

dispositions of inventory or obsolete equipment in the ordinary course of business, or fail to continue to make capital expenditures 

in the ordinary course of business, 

(C) other than in the ordinary course of business and sales or dispositions of businesses in accordance with 

Contracts set forth in Section 6.4(b)(iii)(C) of the Company Disclosure Schedule or as may be required by applicable Law, license, 

assign, sell, pledge, dispose of, lease, transfer or encumber any assets or businesses of the Alkali Group (excluding Alkali Group 

Intellectual Property) in excess of $10,000,000 in the aggregate or (2) any Alkali Group Intellectual Property; 

(D) create, incur, permit to exist or assume any Lien (other than Permitted Liens) with respect to the Shares or 

that is material to the Alkali Group taken as a whole, except in connection with any incurrence of Indebtedness permitted by 

Section 6.4(b)(iii)(A); 

(E) with respect to any member of the Alkali Group, adopt a plan of complete or partial liquidation, dissolution, 

merger, consolidation, restructuring, recapitalization or other reorganization; or 

(iv) with respect to any member of the Alkali Group, enter into any Contract that would have been a Material Contract 

if entered into prior to the date hereof, or terminate or amend in any material respect the terms of, or waive any rights or claims of 

material value under, any such Contract, except for the entrance into any such Contract (other than any Contract described in 

Sections 3.15(a)(i) (insofar as it relates to capital expenditures), 3.15(a)(iii), 3.15(a)(x), 3.15(a)(xi) or 3.15(a)(xii)) in the ordinary 

course of business); 
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(v) except as required by applicable Law or the terms of any Benefit Plan on the date hereof or any Union Agreements 

or CBA, (A) grant or increase the compensation, bonus, fringe or other benefits or fees payable or provided to any of current or 

former employee, officer, director or independent contractor of the Alkali Group except increases to non-officer employees in the 

ordinary course of business consistent with past practice that do not exceed three percent (3%) per employee and are not material 

in the aggregate to any member of the Alkali Group, (B) enter into any employment, consulting, change of control, severance, 

termination or retention agreement with any current or former employee, officer, director or independent contractor of the Alkali 

Group (except for at-will employment agreements for newly hired employees who are not officers and who make less than 

$100,000 per year that are entered into in the ordinary course of business consistent with past practice and that do not provide 

severance or change in control benefits, are terminable on no more than sixty (60) days’ notice without penalty, are consistent in 

all respects with the employment agreements for current employees holding a similar position, and that have been disclosed to 

Purchaser before the date of this Agreement), (C) take any action to accelerate the vesting or payment of any compensation, or 

benefits under any Benefit Plan with respect to any current or former employee, officer, director or independent contractor of the 

Alkali Group or any of their dependents or beneficiaries, (D) hire any (i) officer or (ii) non-officer employee of the Alkali Group 

with expected annual compensation in excess of $175,000, (E) or terminate any (i) officer or (ii) non-officer employee of the 

Alkali Group with annual compensation in excess of $175,000 (F) establish, adopt, enter into or amend any Benefit Plan (or any 

arrangement that would be an Benefit Plan if in effect on the date hereof) for the benefit of any employee of the Alkali Group or 

any of their beneficiaries (except as otherwise permitted pursuant to clauses (A) and (B) of this Section 6.4(b)(v)) or (G) transfer 

the employment of any employee of Seller or any of its Affiliates (other than any member of the Alkali Group) to any member of 

the Alkali Group or transfer the employment of any employee of any member of the Alkali Group to Seller or any of its Affiliates 

(other than any member of the Alkali Group); 

(vi) with respect to any member of the Alkali Group, implement any plant closing or mass layoff which requires 

employee notices under the WARN Act; 

(vii) with respect to any member of the Alkali Group, commence or settle any Action other than in the ordinary course 

of business and involving solely money damages not exceeding $10,000,000 in the aggregate; 

(viii) revoke, or amend any Tax election relating to a member of the Alkali Group, make a Tax election relating to a 

member of the Alkali Group that is inconsistent with past practice, or amend any Tax Return of any member of the Alkali Group, 

enter into any closing agreement with any Tax Authority in respect of Taxes of any member of the Alkali Group, settle any claim 

or assessment relating to Taxes of any 
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member of the Alkali Group, in each case, only if such action would result in a material increase in the Liability for Taxes of any 

member of the Alkali Group for any Post-Closing Period or cause the Alkali Group to not be part of the Affiliated Group filing a 

U.S. consolidated federal income Tax Return with the Seller; 

(ix) make any material change to the methods of financial accounting of the Alkali Group, except as required by a 

change in GAAP or in applicable Law; 

(x) with respect to any member of the Alkali Group, make any loans, advance or capital contributions to, or investments 

in, any other Person, other than loans, advances or capital contributions to, or investments in, any Subsidiary of the Company in 

the ordinary course of business not in excess of $10,000,000 in the aggregate; 

(xi) with respect to any member of the Alkali Group, enter into a new line of business or discontinue any existing line 

of business; 

(xii) change its fiscal year; 

(xiii) with respect to any member of the Alkali Group, accelerate the collection of any accounts receivable or delay the 

payment of accounts payable outside the ordinary course of business or change any policies or practices with regard to the 

extension of discounts or credit to customers, or otherwise take any action for the purpose of materially effecting the calculation of 

Working Capital or Cash and Cash Equivalents; or 

(xiv) agree or commit to take any action described in this Section 6.4(b). 

(c) Notwithstanding the foregoing or anything to the contrary herein, (i) Seller is permitted to (x) dividend all cash and 

cash equivalents of the members of the Alkali Group to the Seller or any of its Affiliates immediately prior to the Valuation Time and 

(y) make any equity contributions to Alkali Group in the form of additional paid-in capital and (ii) nothing in this Section 6.4 shall 

prohibit or otherwise restrict in any way the operation of the business of Seller, except solely with respect to the conduct the members 

of the Alkali Group and nothing contained herein shall give Purchaser any right to manage, control, direct or be involved in the 

management of Seller at any time or the management of the members of the Alkali Group prior to the Closing. 

6.5 Commercially Reasonable Efforts. Without limiting the Parties’ obligations under Section 6.3, upon the terms and 

subject to the conditions herein provided, except as otherwise provided in this Agreement, until the Closing each of the Parties shall 

(and Seller shall cause Seller Parent to) use its commercially reasonable efforts to take or cause to be taken all actions, to do or cause to 

be done and to assist and cooperate with the other Party in doing all things necessary, proper or advisable under applicable Laws to 

consummate and make effective, in the most expeditious manner practicable, the transactions contemplated hereby, including: (a) the 

satisfaction of the conditions precedent to the obligations of any of the Parties; (b) the obtaining of applicable consents, waivers or 

approvals of any Governmental Entities or third parties; (c) the defending of any Actions challenging this Agreement or the 

performance of the obligations hereby; and (d) the execution and delivery of such instruments, and the taking of 
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such other actions, as the other Party may reasonably require in order to carry out the intent of this Agreement. Notwithstanding the 

foregoing, none of the Company or any of its Affiliates or Purchaser or any of its Affiliates shall be obligated to make (or shall make 

without Purchaser’s consent) any concessions or payments or otherwise pay any consideration to any third party to obtain any 

applicable consent, waiver or approval. 

6.6 Public Announcements. Until the Closing, no Party nor any Affiliate or representative of such Party shall issue or 

cause the publication of the initial press release or public announcement or any subsequent press release or public announcement in 

respect of this Agreement or any Ancillary Agreement or the transactions contemplated by this Agreement or any Ancillary Agreement 

without the prior written consent of the other Party (which consent shall not be unreasonably withheld, conditioned or delayed); 

provided that each Party may make internal announcements to its employees that are consistent with such Party’s prior public 

disclosures regarding this Agreement and the Ancillary Agreements and the transactions contemplated hereby and thereby without such 

consent; provided, further, that (i) either Party may make any public disclosure it believes in good faith is required by applicable Law or 

any listing or trading agreement or other securities exchange requirement concerning its publicly traded securities, and (ii) after the 

Closing, either Party may make disclosures of then-current public information regarding this Agreement and the transactions effected 

hereunder; provided, further, that each Party hereby consents to, and agrees that no consultation or prior consent shall be required for, 

the issuance by the other Party or its Affiliates of the press releases attached hereto as Exhibit E or any other disclosures of the type 

contained, or similar to the disclosures, in such press releases. In the event a Party has approved any disclosures as required hereunder, 

the other Party or its Affiliates shall be entitled to make disclosures substantially similar (as to form and content) to those prior 

disclosures that the non-disclosing Party has approved. Notwithstanding the foregoing or the terms of the Confidentiality Agreement, 

but without limiting the Purchaser’s release from its confidentiality obligations under Section 6.2(a) and the Confidentiality Agreement 

after the Closing, Purchaser and any of its Affiliates may, without the prior written consent of Seller or any of its Affiliates, but after 

consultation with the Seller at least twenty-four (24) hours in advance (if before the Closing and including any consultation prior to the 

date hereof), disclose the terms and provisions of this Agreement and any information regarding this Agreement and the transactions 

contemplated hereby (including the Business, the Financial Statements, the Interim Financial Statements, and the Supplemental 

Financial Statements, if applicable, and any related financial information and such other information deemed necessary by Purchaser or 

its Affiliates) in or in connection with (i) offering materials for a Financing, and/or (ii) one or more customary investor presentations or 

related conference calls by Purchaser and its Affiliates with investors or analysts. 

6.7 Guarantees; Commitments. 

(a) From and after the Closing, Purchaser shall and shall cause the members of the Alkali Group to, jointly and 

severally, indemnify and hold harmless each member of the Seller Group and their respective managers, officers, directors, employees, 

representatives, agents, successors and assigns (collectively, “Seller Guarantors”) against any and all Losses that any Seller Guarantor 

suffers, incurs or is liable for by reason of or arising out of or in consequence of any Seller Guarantor being an issuer with respect to, 

making payment under, being required to pay or reimburse the issuer of, or being a party to, any guarantee, indemnity, 
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surety bond, letter of credit, bank guarantee, keepwell agreement, consumer financing arrangements, or other similar commitment, 

understanding, agreement or obligation arising from any member of the Alkali Group and listed on Section 6.7(a) of the Company 

Disclosure Schedule (which list may be supplemented by Seller after the date hereof and at least two (2) Business Days prior to the 

Closing Date to include any such guarantee, indemnity, surety bond, letter of credit, bank guarantee, keepwell agreement, consumer 

financing arrangements, or other similar commitment, understanding, agreement or obligation primarily relating any member of the 

Alkali Group after the date hereof in the ordinary course of business) (collectively, the “Indemnified Guarantees”); (ii) any claim or 

demand for payment made on any Seller Guarantor with respect to any of the Indemnified Guarantees; or (iii) any Action, claim or 

proceeding by any Person who is or claims to be entitled to the benefit of or claims to be entitled to payment, reimbursement or 

indemnity with respect to any Indemnified Guarantees. 

(b) Prior to the Closing, Purchaser shall use commercially reasonable efforts (including renegotiating the material 

terms of the Indemnified Guarantees) to cause itself or the members of the Alkali Group to be substituted in all respects for each 

applicable member of the Seller Group, and for each such member of the Seller Group to be released, effective as of the Closing or (if 

such substitution and release cannot be effected as of the Closing) as soon as possible after the Closing, in respect of all obligations of 

each such member of the Seller Group under each of the Indemnified Guarantees. For any Indemnified Guarantees for which Purchaser 

or the members of the Alkali Group, as applicable, is not substituted in all respects for each applicable member of the Seller Group (or 

for which each such member of the Seller Group is not released) effective as of the Closing, Purchaser shall continue to use 

commercially reasonable efforts and shall cause the members of the Alkali Group to use commercially reasonable efforts to effect such 

substitution and release as promptly as practicable after the Closing, and Seller shall continue to reasonably cooperate in Purchaser’s 

efforts. Purchaser further agrees that, to the extent the beneficiary or counterparty under any Indemnified Guarantee does not accept any 

such substitute arrangement proffered by Purchaser or an Affiliate of Purchaser or to the extent each member of the Seller Group is not 

fully and irrevocably released and discharged, Purchaser shall reimburse each member of the Seller Group for, any and all amounts 

paid, including costs or expenses in connection with such Indemnified Guarantee, including expenses in maintaining such Indemnified 

Guarantee, whether or not any such Indemnified Guarantee is drawn upon or required to be performed, and shall in any event promptly 

reimburse each member of the Seller Group to the extent any Indemnified Guarantee is called upon and any member of the Seller Group 

makes any payment or is obligated to reimburse the Party issuing such Indemnified Guarantee. 

(c) The Alkali Group is subject to certain rules and regulations put forth by the State of Wyoming Department of 

Environmental Quality, Land Quality Division (the “Wyoming DEQ”), including the requirement that mining operations in Wyoming 

be covered by a reclamation bond if the operator of such mine is unable to fulfill the reclamation requirements (the “Reclamation 

Requirements”). Pursuant to the Reclamation Requirements, the Alkali Group has provided surety bonds issued by Federal Insurance 

Company (the “Surety Bond Issuer”), Bond No. 8245-05-17 for the principal bond amount of $26,880,000.00, Bond No. 8245-05-18 

for the principal bond amount of $51,814,000.00, and Bond No. 8245-05-19 for the principal bond amount of $878,400.00, in each 

case, in favor of the Wyoming DEQ, as beneficiary (collectively, the “Surety Bonds”), in connection with which each of Seller and 
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Tronox Alkali Wyoming Corporation has executed a General Agreement of Indemnity in favor of the Surety Bond Issuer and 

Westchester Fire Insurance Company (the “Indemnity Agreement”). Purchaser acknowledges that, effective as of the Closing, the 

Indemnity Agreement shall be terminated, and, without limiting the generality of Section 6.7(b), Purchaser shall use commercially 

reasonable efforts to (i) cause the Wyoming DEQ to accept, effective as of the Closing, such form of assurance or collateral (whether it 

be by self-bonding, entering in an agreement substantially similar to the Indemnity Agreement vis a vis the Surety Bonds or otherwise) 

as may be reasonably requested by the Wyoming DEQ in order to comply with the Reclamation Requirements, (ii) deliver to Seller at 

Closing releases of its current obligations (including guaranties of self-bonding obligations and any of its obligations under the Surety 

Bonds or the Indemnity Agreement) under the Reclamation Requirements in form and substance reasonably satisfactory to Seller. Seller 

shall reasonably cooperate with Purchaser in connection with any such release under the Reclamation Requirements. 

(d) To the extent, if any, that any member of the Seller Group directly or indirectly retains, remains liable for, or has 

any credit exposure with respect to, any material obligation of any member of the Alkali Group, Purchaser shall, (i) upon Seller’s 

request, promptly and as soon as available furnish to Seller such annual, quarterly and monthly financial statements of Purchaser and 

members of the Alkali Group, including consolidated balance sheets, statements of income, cash flows and stockholders’ equity, for the 

applicable period, all in reasonable detail, and any other financial information or assurances as Seller may from time to time reasonably 

request, (ii) permit Seller to participate in any discussions or negotiations regarding any material term of any contract or agreement 

related to any Indemnified Guarantee for so long as any member of the Seller Group retains or remains directly or indirectly liable for, 

or has any credit exposure with respect to, such Indemnified Guarantee and (iii) during the period beginning ninety (90) days after the 

Closing Date and ending on the date on which Seller no longer directly or indirectly retains, remains liable for or has any credit 

exposure with respect to any Indemnified Guarantee, pay Seller, on a monthly basis (promptly following the end of each month), the 

Interest Rate on the aggregate outstanding amount of the Indemnified Guarantees that Seller directly or indirectly retains, remains liable 

for or has any credit exposure with respect to. 

6.8 Insurance. From and after the Closing Date, the members of the Alkali Group shall cease to be insured by the 

insurance policies held by Seller or any member of the Seller Group, or by any of their self-insured programs, and neither Purchaser nor 

its Affiliates (including, after the Closing, the members of the Alkali Group) shall have any access, right, title or interest to or in any 

such insurance policies (including to all claims and rights to make claims and all rights to proceeds) to cover any assets of the members 

of the Alkali Group. Without limiting the foregoing, Seller and its Affiliates may, to be effective as of the Closing, amend any insurance 

policies in the manner it deems appropriate to give effect to this Section 6.8. From and after the Closing, Purchaser shall be responsible 

for securing all insurance it considers appropriate for its operation of the Alkali Group. Purchaser further covenants and agrees not to 

seek to assert or to exercise any rights or claims of any member of the Alkali Group under or in respect of any past or current insurance 

policy of Seller under which any member of the Alkali Group or Affiliate thereof is an additional insured. 
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6.9 Litigation Support. In the event and for so long as Seller or Purchaser, as applicable, is prosecuting, contesting or 

defending any legal proceeding, Action, investigation, charge, claim, or demand by a third party in connection with (a) any transactions 

contemplated under this Agreement, or (b) any fact, situation, circumstance, status, condition, activity, practice, plan, occurrence, event, 

incident, action, failure to act, or transaction relating to, in connection with the members of the Alkali Group, the other Party shall, and 

shall cause its Subsidiaries and Affiliates (including with respect to the Purchaser after the Closing, the members of the Alkali Group) 

and its and their respective directors, officers and employees to, reasonably cooperate with such first Party and its counsel in such 

prosecution, contest or defenses, including making reasonably available its personnel, and providing such testimony and reasonable 

access to its books and records as shall be reasonably necessary in connection with such prosecution, contest or defense, in each case, 

during normal business hours, upon reasonable notice and in accordance with reasonable procedures established by the Party providing 

such access. 

6.10 Non-Solicitation; Non-Competition. 

(a) For a period of one (1) year from the Closing Date, Seller shall cause the Restricted Parties not to, directly or 

indirectly, employ or solicit for employment (whether as an employee, consultant or otherwise) any officer, or other senior employee or 

substantially full-time consultant (with an annual salary exceeding $150,000) of any member of the Alkali Group immediately prior to 

the Closing; provided that the Restricted Parties shall not be precluded from soliciting or hiring any such employee or substantially full-

time consultant who (i) has been terminated by Purchaser or its Affiliates (including, after the Closing, the members of the Alkali 

Group) at least six (6) months prior to the solicitation not otherwise permitted hereunder or (ii) responds to a general or public 

solicitation (including by a bona fide search firm) not targeted at employees of Purchaser or any of its Affiliates, including, after the 

Closing, the members of the Alkali Group. Notwithstanding the foregoing, the Restricted Parties shall not be restricted from engaging in 

general or public solicitations or advertising not targeted at any such employee of any member of the Purchaser Group. 

(b) For a period of one (1) year from the Closing Date, Purchaser shall not (and shall cause its Affiliates, including, 

after the Closing, the members of the Alkali Group, not to), directly or indirectly, employ or solicit for employment (whether as an 

employee, consultant or otherwise) any officer, or other member of management, who was an employee (with an annual salary 

exceeding $150,000) of any member of the Seller Group immediately prior to the Closing; provided that Purchaser and its Affiliates 

shall not be precluded from soliciting or hiring any such employee who (i) has been terminated by any member of the Seller Group at 

least six (6) months prior to the solicitation not otherwise permitted hereunder or (ii) responds to a general or public solicitation 

(including by a bona fide search firm) not targeted at employees of Seller or any of its Affiliates. Notwithstanding the foregoing, neither 

Purchaser nor any of its Affiliates shall be restricted from engaging in general or public solicitations or advertising not targeted at any 

such employee of any member of the Seller Group. 

-56- 



(c) For a period of three (3) years from the Closing Date, Seller shall cause the Restricted Parties not to engage in a 

Restricted Business anywhere in the world. Notwithstanding the foregoing, none of the following shall be a breach of this Section 6.10: 

(i) the purchase or ownership by a Restricted Party of a Person or business that derives less than the greater of (A) ten percent (10%) of 

its total annual revenues and (B) $15,000,000 in annual revenues from the Restricted Business, measured for the fiscal year ended 

immediately prior to the date of such purchase, (ii) the purchase or ownership by a Restricted Party of a Person or business that derives 

an amount equal to or greater than the greater of (x) ten percent (10%) or more of its total annual revenues and (y) $15,000,000 in 

annual revenues from the Restricted Business measured for the fiscal year ended immediately prior to the date of such purchase, as long 

as that Restricted Party shall commit to, and shall, divest to an unaffiliated third party all of the Restricted Business operated by such 

acquired or owned Person or business or reduce the Restricted Business operated by such acquired or owned Person or business in size 

to constitute less than $15,000,000 in annual revenues as soon as reasonably practicable, in each case and in any event not later than six 

(6) months following the acquisition of such ownership or interest (provided, however, that such six (6)-month period shall be extended 

to the date on which all approvals from a Governmental Entity relating to any Antitrust Law required to complete the divestiture are 

received (but no later than the first (1st) anniversary following the acquisition of such Person or business) if such approvals are not 

received by the six (6)-month anniversary following the acquisition of such Person or business), (iii) the direct or indirect ownership for 

passive investment purposes by Restricted Parties of publicly traded interests in or securities of any Person engaged in the Restricted 

Business to the extent that such investment does not, directly or indirectly, confer on the Restricted Parties more than four and nine-

tenths percent (4.9%) of the total voting power of such Person and (iv) the investment in any fund in which no Restricted Party have 

any discretion with respect to the investment strategy or selection of such fund. 

(d) Each Restricted Party agrees that the obligations set forth in this Section 6.10, including the term and geographic 

area encompassed herein, are necessary and reasonable to protect the legitimate business interests of the Purchaser and the Alkali Group 

in the conduct of the Business and their business (including the goodwill purchased pursuant to this Agreement); are reasonably drawn 

to this end; are not unduly burdensome; are not injurious to the public interest; and are supported by adequate consideration. Each 

Restricted Party acknowledges and agrees that Purchaser would not have entered into this Agreement or any Ancillary Agreement 

absent the agreement by the Restricted Parties to abide by the obligations set forth in this Section 6.10. 

(e) Without limiting the generality of Section 12.10, which shall remain in effect and apply while any obligations of 

this Section 6.10 remain in effect, Purchaser and each Restricted Party agree that if Seller or any member of the Seller Group, or 

Purchaser or any member of the Alkali Group, respectively, institutes any action or proceeding to enforce the provisions of this 

Section 6.10, the party instituting such action or proceeding shall (in addition to any other legal relief available) be entitled to seek 

temporary and permanent injunctive relief to enforce the provisions of this Section 6.10, and such relief may be granted without the 

necessity of proving actual damages. Seller and the Seller Group, or Purchaser and the Alkali Group, as applicable, shall be entitled to 

seek recovery from Purchaser or each Restricted Party, respectively, the reasonable attorneys’ fees incurred in enforcing the provisions 

of this Section 6.10. Any claim that any Restricted Party may have against Purchaser or any member of the Alkali Group, or any claim 

that Purchaser may have against Seller or any member of the Seller, whether under this Agreement or otherwise, will have no impact on 

or constitute a defense to enforcement of the obligations under this Section 6.10. 
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(f) To the extent that any provisions of this Section 6.10 shall be determined to be invalid or unenforceable, the invalid 

or unenforceable portion of such provisions shall be deleted from this Agreement, and the validity and enforceability of the remainder 

of such provisions and of this Agreement shall be unaffected. In furtherance of and not in limitation of the foregoing, it is expressly 

agreed that should the duration of or geographic extent of, or business activities covered by, the provisions contained in this 

Section 6.10 be determined to be invalid or unenforceable under applicable Law, then such provision shall be construed or modified to 

cover only that duration or extent or those activities that may validly be covered. Each Restricted Party expressly stipulates that this 

Section 6.10 shall be construed in a manner that renders its provisions valid and enforceable to the maximum extent (not exceeding its 

express terms) possible under applicable Law. The restrictions set forth in this Section 6.10 are in addition to, and not in lieu of, any 

non-competition, non-solicitation, non-disparagement, protection of confidential information, or other restrictive covenants by which 

any Restricted Party may be bound, including any non-solicitation obligation implied by law. Each Restricted Party agrees that each 

member of the Alkali Group is a beneficiary of the restrictions set forth in this Section 6.10 and may enforce the obligations in this 

Section 6.10. 

(g) The Restricted Parties agree and intend that the obligations contained in this Section 6.10, as to all Restricted 

Parties, be tolled during any period that any Restricted Party is in breach of any of the obligations in this Section 6.10, so that Purchaser 

and each member of the Alkali Group are provided with the full benefit of the restrictive periods set forth herein. 

6.11 Directors and Officers. 

(a) Purchaser agrees that all rights to indemnification under the Alkali Group’s officers’ and directors’ liability 

insurance for acts or omissions occurring prior to the Closing now existing in favor of the current or former directors, managers or 

officers of any member of the Alkali Group (collectively, the “Covered Persons”) as provided in the Organizational Documents of the 

applicable member of the Alkali Group or the indemnity or indemnification agreements or as provided pursuant to a resolution of the 

board of directors (or similar governing body) of such member of the Alkali Group shall survive the transactions contemplated by this 

Agreement and the Ancillary Agreements and shall continue in full force and effect in accordance with their terms for a period of not 

less than six (6) years from the Closing. Without limiting the generality of the foregoing, for a period of not less than six (6) years from 

the Closing, Purchaser shall not, and shall not permit any member of the Alkali Group to, amend, modify or terminate any 

Organizational Document, or such Contract or resolution regarding or related to such indemnification matters, unless such documents or 

the relevant provisions thereof are replaced with provisions that are no less favorable to the Covered Persons. At or prior to the Closing, 

the Purchaser shall obtain for the Company, at Purchaser’s sole cost and expense, and for a period of not less than six (6) years after the 

Closing Date, shall maintain (or shall obtain a six (6)-year “tail” policy providing for) liability insurance covering the Covered Persons 

with respect to matters occurring prior to the Closing Date, with such policies providing aggregate annual coverage of at least 

$75 million and containing terms and 
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conditions that are, in the aggregate, not less advantageous to the Covered Persons than the Company’s current directors’ and officers’ 

liability insurance policies covering the Covered Persons (including coverage under any policy of the applicable member of the Seller 

Group (as a result of such Covered Person’s former service to such member of the Alkali Group)); provided that in no event shall 

Purchaser be required to expend for such policies pursuant to this sentence an annual premium amount in excess of 250% of the annual 

premiums currently paid by the Company for such insurance (or, in the case of a “tail” policy, 400% of the annual premiums currently 

paid by the Company for such insurance). If such “tail” policy has been obtained by Purchaser for the Company prior to the Closing, 

Purchaser shall cause the Company to maintain such policy in full force and effect, for its full term, and cause all obligations thereunder 

to be honored by the Company, and no other party shall have any further obligation to purchase or pay for insurance hereunder. 

(b) To the fullest extent permitted by applicable Law, Purchaser shall, and shall cause each member of the Alkali 

Group to, honor all obligations of such member of the Alkali Group to indemnify (including any obligations to advance funds for 

expenses to, provided that any Person to whom expenses are advanced undertakes to repay such advances if it is ultimately determined 

that such Person is not entitled to such indemnification) the Covered Persons for acts or omissions by such Covered Persons occurring 

prior to the Closing to the extent that such obligations of such member of the Alkali Group exist on the date of this Agreement, whether 

pursuant to Organizational Documents, or the indemnity or indemnification agreements, board (or similar governing body) resolution or 

otherwise, and such obligations shall survive the Closing and shall continue in full force and effect in accordance with the terms of the 

Organizational Documents of such member of the Alkali Group or such board (or similar governing body) resolutions or indemnity or 

indemnification agreements from the Closing until the expiration of the applicable statute of limitations with respect to any claims 

against such Covered Persons arising out of such acts or omissions. 

(c) From and after the Closing, to the fullest extent permitted by applicable Law, Purchaser shall, and shall cause each 

member of the Alkali Group to, indemnify, defend and hold harmless the Covered Persons against all damages, losses, charges, 

liabilities, claims, demands, actions, suits, judgments, settlements, costs and expenses (including reasonable attorneys’ fees and 

disbursements) (“Covered Losses”), as incurred (payable monthly upon written request, which request shall include reasonable 

evidence of the Covered Losses set forth therein), to the extent arising from, relating to, or otherwise in respect of, any actual or 

threatened Action in respect of actions or omissions occurring at or prior to the Closing in connection with such Covered Person’s 

duties as an officer, director or manager (or persons holding similar positions) of such member of the Alkali Group or any member of 

the Seller Group (as a result of such Covered Person’s former service to such member of the Seller Group in respect of the Business), 

excluding any Covered Losses of the Seller Group; provided that any Person to whom expenses are advanced undertakes to repay such 

advances if it is ultimately determined that such Person is not entitled to such indemnification. 

(d) Notwithstanding anything to the contrary herein, (i) if any Covered Person is entitled to be reimbursed or 

indemnified by any Person (including any member of the Seller Group) other than Purchaser or a member of the Alkali Group, such 

Covered Person shall not be required to recover from or be indemnified by, or to seek such recovery or indemnification from, 
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any such other Person prior to or as a condition to being indemnified as described in this Section 6.11 (Purchaser hereby acknowledging 

and agreeing that indemnification as described in this Section 6.11, including payments from the insurance proceeds under the insurance 

policy required by Section 6.11(a), shall be the first recourse of the Covered Persons for Covered Losses relating to the subject matter of 

this Section 6.11) and (ii) in the event that any member of the Seller Group is subject to any indemnification, reimbursement or similar 

liabilities with respect to any Covered Person or otherwise incurs any Covered Losses with respect to the subject matter of this 

Section 6.11 (including Covered Losses in respect of contribution), Purchaser shall indemnify each such Person from, against and with 

respect to any Covered Losses arising out of, resulting from or otherwise in respect of such Liabilities or Covered Losses. 

(e) Notwithstanding anything to the contrary herein, the provisions of this Section 6.11 are (i) intended to be for the 

benefit of, and shall be enforceable by, each Covered Person, it being expressly agreed that such Persons shall be third-party 

beneficiaries of this Section 6.11, and (ii) in addition to, and not in substitution for, any other rights to indemnification or contribution 

that any such Person may have by Contract or otherwise. If the Company (or Purchaser, if applicable) or its successors or assigns 

(x) shall consolidate with or merge into any other Person and shall not be the continuing or surviving corporation or entity of such 

consolidation or merger or (y) shall transfer all or substantially all of its properties and assets to any Person, then, and in each such case, 

proper provisions shall be made so that the successors and assigns of the Company (or Purchaser, if applicable) shall assume all of the 

obligations of the Company (or Purchaser, if applicable) under this Section 6.11. 

6.12 Shared Contracts. Purchaser acknowledges that Seller is a party to certain Contracts that relate both to the 

Business and one or more of Seller’s other businesses with the vendors listed on Section 6.12 of the Company Disclosure Schedule (any 

such Contracts other than off-the-shelf software licensed under shrink wrap or clickwrap agreements for an annual fee of less than 

$250,000, each, a “Shared Contract”). Prior to the Closing, Seller will, at Purchaser’s request, use commercially reasonable efforts (at 

Purchaser’s cost and expense) to cause a member of the Alkali Group to enter into a new Contract with respect to each such Shared 

Contract (each, a “Replacement Contract”) on terms that have been approved in writing in advance by Purchaser (such approval not to 

be unreasonably withheld, conditioned or delayed). From the Closing Date, until the six (6) month anniversary thereof, Purchaser shall 

use commercially reasonable efforts to enter into any Replacement Contract not previously entered into prior to the Closing. If Seller is 

unable to enter into any Replacement Contract prior to the Closing, until the earlier of such time as such Replacement Contract is 

entered into and six (6) months following the Closing Date, Seller will, at Purchaser’s request, if practicable, use commercially 

reasonable efforts to cooperate with Purchaser (at Purchaser’s cost and expense) in any arrangement reasonably acceptable to Purchaser 

and Seller intended to provide Purchaser with services under such Shared Contract. For the avoidance of doubt, from and after six 

(6) months following the Closing, Purchaser shall have no right to receive any claims, rights or benefits under any Shared Contract. 
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6.13 Tronox Marks. Purchaser, for itself and its Affiliates (including, after the Closing, the members of the Alkali 

Group), acknowledges and agrees that Purchaser is not purchasing, acquiring or otherwise obtaining any right, title or interest in or to 

the Tronox Marks, and (a) neither Purchaser nor any of its Affiliates (including, after the Closing, the members of the Alkali Group) 

shall have any rights in or to the Tronox Marks, (b) on the Closing Date, Purchaser shall cause the members of the Alkali Group to 

cease any and all use of the Tronox Marks (including in the respective corporate or other legal names of the members of the Alkali 

Group), and (c) neither Purchaser nor any of its Affiliates (including, after the Closing, the members of the Alkali Group) shall (i) use, 

register or seek to use or register in any jurisdiction any of the Tronox Marks or (ii) contest the use, ownership, validity or 

enforceability of any rights of Seller or any of its Affiliates in or to any of the Tronox Marks (other than for the Permitted Railcar Use). 

Notwithstanding anything to the contrary set forth in this Section 6.13, (x) the members of the Alkali Group may continue to use any 

Tronox Marks to the extent such Tronox Marks appear on or are incorporated in the corporate or other legal name of any member of the 

Alkali Group or in any existing tangible materials or software acquired by Purchaser under this Agreement in the same manner as used 

by the members of the Alkali Group prior to the Closing Date for a period not to exceed nine (9) months following the Closing Date and 

in any case solely as necessary to wind down the use of, and transition away from, such Tronox Marks (the “Phase-Out Period”) and 

(y) the members of the Alkali Group may continue to use the Permitted Railcar Marks that currently appear on or are incorporated on 

railcars currently in use, provided that no member of the Alkali Group shall seek to use, incorporate, or otherwise cause the Permitted 

Railcar Marks to appear on any railcars that do not currently bear or incorporate such Permitted Railcar Marks as of the date hereof (the 

“Permitted Railcar Use”). For the avoidance of doubt, during the Phase-Out Period, Purchaser shall not (and shall cause its Affiliates, 

including, after the Closing, the members of the Alkali Group, not to) print, copy or create any tangible materials (including printed 

materials and electronic materials) bearing or incorporating the Tronox Marks. At the end of such Phase-out Period, Purchaser shall 

(and shall cause its Affiliates, including, after the Closing, the members of the Alkali Group, to) have used their best efforts to have re-

labelled, destroyed or exhausted all materials bearing or incorporating the Tronox Marks (other than the Permitted Railcar Marks used 

in the Permitted Railcar Use), including signage, advertising, promotional materials, software, packaging, inventory, electronic 

materials, collateral goods, stationery, business cards, websites, and other materials, and have made all filings with any office, agency or 

body to effect the elimination of any use of the Tronox Marks (other than the Permitted Railcar Marks used in the Permitted Railcar 

Use) (including in the respective corporate or other legal names of the members of the Alkali Group), so as to bring Purchaser and its 

Affiliates, including, after the Closing, the members of the Alkali Group, into compliance with this Section 6.13. Following the end of 

the Phase-out Period, if Seller or any of its Affiliates discover any incident of usage of the Tronox Marks by Purchaser or its Affiliates 

(including, after the Closing, the members of the Alkali Group) in violation of this Section 6.13, promptly upon receipt of notice from 

Seller, Purchaser shall or shall cause its Affiliates (including, after the Closing, the members of the Alkali Group), as applicable, to 

promptly destroy or re-label the relevant materials incorporating the Tronox Marks and shall certify (pursuant to a certificate signed by 

an authorized officer of Purchaser) the completion of such destruction or re-labelling. After the Closing Date, Purchaser shall not (and 

shall cause its Affiliates, including, after the Closing, the members of the Alkali Group, not to) represent that it has authority to bind 

Seller or any of its Affiliates. 
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6.14 Payments. 

(a) Seller shall promptly pay or deliver to Purchaser (or its designee) any monies or checks which have been sent to 

Seller or any of its Affiliates after the Closing by customers, suppliers or other contracting parties of the members of the Alkali Group 

for goods or services provided by the members of the Alkali Group. 

(b) Seller agrees that Purchaser has the right and authority to endorse, without recourse, any check or other evidence 

of indebtedness received by Purchaser in respect of any accounts receivable, notes receivable and other receivable arising from the 

operation of the Business and Seller shall furnish Purchaser such evidence of this authority as Purchaser may request in writing. 

(c) Purchaser shall, or shall cause the applicable member of the Alkali Group to, promptly pay or deliver to Seller (or 

its designee) any monies or checks that have been sent after the Closing to Purchaser, any member of the Alkali Group or their 

respective Affiliates to the extent they are not due to the members of the Alkali Group or should have otherwise been sent to Seller or 

an Affiliate of Seller (including promptly forwarding invoices or similar documentation to Seller). 

(d) If, at any time after the Closing, an invoice, bill, purchase order or other similar documentation from any customer, 

supplier or other contracting party of any member of the Alkali Group is received by Seller and Seller actually pays any amount with 

respect thereto due from any member of the Alkali Group, upon receipt of written notice and reasonable supporting documentation from 

Seller, Purchaser shall promptly reimburse Seller for any and all such amount actually paid by Seller. Either Party shall, at its election, 

be permitted to offset from any amounts payable by such Party to the other Party pursuant to Sections 6.14(a) or 6.14(c), as applicable, 

any amounts due to such first Party pursuant to this Section 6.14(d). 

6.15 Restrictions on Use of Certain Real Property. Purchaser acknowledges that the Restricted Site is subject to a 

restrictive covenant as set forth in the Restricted Site Deed that prohibits any form of digging or subsurface invasions on the Restricted 

Site, and Purchaser hereby agrees that after the Closing it shall (and shall cause its employees and Affiliates, including, after the 

Closing, the members of the Alkali Group to) comply with such restrictive covenant in all respects. If, after the Closing, Purchaser (or, 

if applicable, the Purchaser Affiliate that acquires the Shares) or its successors or assigns (x) shall consolidate with or merge into any 

other Person and shall not be the continuing or surviving corporation or entity of such consolidation or merger or (y) shall transfer all or 

substantially all of its properties and assets to any Person, then, and in each such case, Purchaser (or such Purchaser Affiliate) or its 

successors or assigns shall require that the definitive documentation for such consolidation, merger or transfer include a binding 

provision requiring that the successors and assigns of Purchaser (or such Purchaser Affiliate) assume all of the obligations of Purchaser 

set forth in this Section 6.15. 

6.16 Financial Information. As promptly as practical after the receipt of written notice from Purchaser, from the date 

hereof until the Closing, Seller shall deliver (or cause to be delivered) monthly financial and operating information for the Alkali Group, 

in the same format that is currently provided to and reviewed by management and that includes a monthly balance sheet and profit & 

loss statement. The monthly balance sheet and profit & loss statement will be prepared in accordance with GAAP, applied on a 

consistent basis and in all material respects. 
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6.17 Financial Statements. As promptly as practical after the receipt of written notice from Purchaser, from the date 

hereof until ninety (90) days after the Closing, Seller agrees to prepare (i) the Supplemental Financial Statements in accordance with 

GAAP applied on a consistent basis (except as may be indicated in the notes thereto) and reflect, in all material respects, the combined 

historical financial condition and results of operations, cash flows, comprehensive income and changes in owners’ equity of the Alkali 

Group, at the dates and for the periods indicated therein (subject to normal year-end audit adjustments), in each case meeting the 

requirements of Section 3-05 and Section 3-10(g) of Regulation S-X under the Securities Act and (ii) as promptly as practical, Financial 

Statements meeting the requirements of Section 3-05 and Section 3-10(g) of Regulation S-X under the Securities Act and any financial 

information relating to the Alkali Group or the Business as required to be filed with or furnished to the SEC by Purchaser and, if 

applicable, meeting the requirements of Section 3-05 and Section 3-10(g) of Regulation S-X under the Securities Act. Purchaser shall 

reimburse Seller for Seller’s reasonable out-of-pocket costs, fees and expenses incurred in connection with the Seller’s preparation of 

the Supplemental Financial Statements and the financial information pursuant hereto. 

6.18 Financing. 

(a) Subject to the terms and conditions of this Agreement, Purchaser shall use its commercially reasonable efforts to 

take, or cause to be taken, all actions and to do, or cause to be done, all things necessary, proper or advisable to obtain and to 

consummate the Equity Financing and to obtain and, if necessary, consummate the Debt Financing on the terms and conditions 

described in the Securities Purchase Agreement and the Debt Commitment Letter (including the flex provisions), subject to any 

amendments or modifications thereto permitted by this Section 6.18, including using its commercially reasonable efforts to (i) maintain 

in effect the applicable Financing Commitments, subject to any amendments or modifications thereto permitted by Section 6.18(b), (ii) 

negotiate, execute and deliver definitive agreements with respect to the applicable Debt Financing Commitments on terms and 

conditions (including the flex provisions) contained therein, subject to any amendments or modifications thereto permitted by 

Section 6.18(b), (iii) satisfy on a timely basis all conditions that are applicable to Purchaser contained in the applicable Financing 

Commitments (or, in the case of the Debt Financing Commitments, any definitive agreements relating thereto), including the payment 

of any commitment, engagement or placement fees required as a condition to the applicable Financing and due and payable by 

Purchaser, (iv) enforce its rights under the applicable Financing Commitments (or, in the case of the Debt Financing Commitments, any 

definitive agreements relating thereto), (v) comply with its obligations under the applicable Financing Commitments (or, in the case of 

the Debt Financing Commitments, any definitive agreements relating thereto) and (vi) consummate, as necessary, the applicable 

Financing at or prior to the Closing. Purchaser shall provide such information as shall be necessary to keep Seller informed on a 

reasonable basis and in reasonable detail of the status of its efforts to arrange the debt Financing (including providing the Company with 

copies of all definitive agreements and other documents related to the Debt Financing). Purchaser shall give the Company prompt notice 

upon having knowledge of any breach by any party of any of the Financing Commitments to the extent it would impair or 
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delay the Closing or result in insufficient financing to consummate this Agreement or any termination of any of the Financing 

Commitments. In the event Purchaser becomes aware that all or any portion of the Debt Financing has become unavailable, Purchaser 

shall promptly notify Seller and shall, in consultation with Seller, use its commercially reasonable efforts to arrange as promptly as 

practicable any such portion from alternative sources on terms and conditions no less favorable to Purchaser and to Seller than the terms 

and conditions set forth in the Debt Commitment Letter and that would not have any of the effects specified in Section 6.18(b) (any 

such alternative financing, “Alternative Financing”). If an Alternative Financing is required in accordance with this Section 6.18(a), 

Purchaser shall obtain, and when obtained, provide Seller with a copy of, a new financing commitment that provides for such 

Alternative Financing, and Purchaser shall comply with its covenants in this Section 6.18(a) and Section 6.18(b) with respect to such 

new financing commitment (as if such financing commitment were the Debt Commitment Letter). Purchaser shall give Seller prompt 

notice of (A) subject to any amendments or modifications permitted by Section 6.18(b), the expiration or termination of all or any 

portion of the Financing Commitments (including pursuant to any Alternative Financing) or any definitive documentation relating to the 

foregoing; (B) for any reason, all or any portion of the Financing (including pursuant to any Alternative Financing or definitive 

documents relating to any of the foregoing) becoming unavailable; or (C) a breach or repudiation by any party to the Financing 

Commitments or Alternative Financing (including any definitive documents relating to any of the foregoing) of which Purchaser 

becomes aware. 

(b) Notwithstanding anything to the contrary in this Agreement, Purchaser shall not, without the prior written consent 

of Seller, agree to or permit any amendment, replacements, supplement or other modification of, or waive any of its rights or remedies 

under the Securities Purchase Agreement, Debt Commitment Letter or Fee Letter (or any definitive agreements executed in connection 

therewith); provided that Purchaser may (i) make such amendments, replacements, supplements, modifications or waivers if they (w) do 

not add new (or adversely modify any existing) conditions to the consummation of the Financing as compared to those in the Securities 

Purchase Agreement, Debt Commitment Letter and Fee Letter as of the date hereof, (x) do not adversely affect the ability of Purchaser 

to timely consummate the Sale and the other transactions contemplated hereby (including, by making the conditions therein less likely 

to be satisfied or materially delaying, materially impeding, or preventing the Closing), (y) do not adversely affect the ability of 

Purchaser to enforce its rights against the other parties to the Securities Purchase Agreement, Debt Commitment Letter or Fee Letter as 

in effect on the date hereof or in any definitive agreements executed in connection therewith or (z) reduce the aggregate amount of the 

Financing contemplated thereunder in such a manner that would be reasonably likely to hinder or delay the Closing or the date on which 

the Financing would be obtained or that would cause the aggregate amount of Financing to equal an amount that would not equal or 

exceed the Purchase Price and (ii) amend the Debt Commitment Letter or the Securities Purchase Agreement to add investors, 

underwriters, initial purchasers, placement agents, lenders, lead arrangers, book runners, syndication agents or similar entities who had 

not executed the Debt Commitment Letter or the Securities Purchase Agreement as of the date of this Agreement, so long as any such 

addition would not reasonably be expected to prevent, materially hinder or materially delay the consummation of the Debt Financing or 

the Equity Financing or the transactions contemplated by this Agreement or the availability of the Debt Financing under the Debt 

Commitment Letter or the Equity Financing under the Securities Purchase Agreement. Purchaser shall promptly deliver to Seller copies 

(redacted only as to fee 
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amounts, dates and certain other economic terms, including in respect of “market flex” and “securities demand” provisions, in the case 

of the Fee Letters) of any such amendment, replacement, supplement or other modification or waiver of the Debt Commitment Letter, 

Fee Letter or Securities Purchase Agreement. 

(c) Prior to the Closing, Seller shall use commercially reasonable efforts to, and cause the members of the Alkali 

Group and their respective officers, employees and advisors, including financial and accounting advisors, of Seller and the members of 

the Alkali Group, to provide such cooperation as is reasonably requested by Purchaser in connection with the Financing (provided that 

such requested cooperation does not unreasonably interfere with the ongoing operations of Seller and its Subsidiaries), including 

(i) participating in a reasonable number of lender meetings and calls, drafting sessions, rating agency presentations, due diligence 

sessions (including accounting due diligence sessions) and sessions with prospective underwriters, initial purchasers, placement agents, 

lenders, investors and ratings agencies, in each case at mutually agreed times; (ii) assisting Purchaser in the preparation of (A) a 

customary offering document, prospectus supplement, private placement memorandum and/or bank information memorandum and 

similar marketing documents for any of the Financing and (B) materials for rating agency presentations; (iii) providing the 

Supplemental Financial Statements; (iv) requesting that its independent auditors cooperate with the Financing Sources and using 

commercially reasonable efforts to cause such independent auditors to provide customary “comfort” letters (including “negative 

assurance” comfort), together with drafts of such comfort letters such independent accountants are prepared to deliver upon the 

“pricing” of any debt or equity securities; and (v) participation by the senior management team of the Alkali Group in the marketing 

activities undertaken in connection with the marketing of the Financing, including (A) assisting in the preparation of a customary 

bankbook, offering memorandum, confidential information memorandum, prospectus supplement, lender presentations, syndication 

documents, business projections and similar documents and (B) attending a reasonable number of meetings at mutually agreeable times 

with prospective lenders or debt or equity investors, sessions with rating agencies for the Financing and due diligence sessions; 

(vi) providing customary authorization and/or representation letters in connection with the distribution of the bank information 

memoranda contemplated by the Debt Commitment Letters to prospective lenders and identifying any portion of the information therein 

that constitutes material non-public information regarding the Alkali Group; provided that such letters and confirmations expressly state 

that (x) no member of the Seller Group shall have any liability of any kind or nature resulting from the use of information in connection 

with their cooperation with arranging the Financing and (y) the recipient of such letters of authorization shall be entitled to rely only on 

the representations and warranties contained in the Financing documents; (vii) facilitating the execution and delivery by the appropriate 

officers of the Alkali Group of underwriting or purchase agreements, loan agreements, pledge and security documents and other 

definitive documents and/or certificates contemplated by the Financing; (viii) cooperating in the replacement or backstop of any 

outstanding letters of credit issued for the account of the Business or any joint venture thereof; (ix) furnishing Purchaser and the 

Financing Sources, on at least fifteen (15) Business Days prior written notice, with all documentation and other information with 

respect to the Alkali Group required under applicable “know your customer” and anti-money laundering laws, rules and regulations, 

including the USA PATRIOT Act, to the extent requested, not less than five (5) Business Days prior to the date specified by Purchaser 

or the Financing Sources; and (x) consenting to the use of the logos of the Business so long as such 
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use is not reasonably likely to harm or disparage the Business or its reputation, goodwill, products, services, offerings or intellectual 

property rights; provided that (v) neither Seller nor any of its Affiliates shall be required to pay any commitment or other similar fee, 

provide any security, make any representations, provide any indemnification or incur any other Liability in connection with the 

Financing, (x) the effectiveness of any documentation executed by Seller with respect to the Financing shall be subject to the 

consummation of the Closing, (y) neither Seller nor any of its Affiliates shall be required to deliver (1) any financial information in a 

form not customarily prepared by the Seller or its Affiliates or (2) any financial information with respect to a fiscal period that has not 

yet ended, and (z) Purchaser shall promptly, upon request by Seller, reimburse and indemnify Seller for all costs or Liabilities incurred 

by Seller or any of its Affiliates in connection with the Financing (including any Alternative Financing), any such cooperation pursuant 

to this Section 6.18(c) or any information utilized in connection therewith (other than historical information relating to the Alkali Group 

provided by Seller or its Subsidiaries in writing for the purpose of arranging the Financing or any representations and warranties 

hereunder), except to the extent such costs or Liabilities are the direct result of the gross negligence or willful misconduct of the Seller 

or any of its Subsidiaries or other representatives (acting in their capacity as such). Any information provided to Purchaser pursuant to 

this Section 6.18(c) shall be subject to the Confidentiality Agreement, Section 6.2 and Section 6.6. 

6.19 Title and Survey. Seller shall use its commercially reasonable efforts to assist Purchaser (at Purchaser’s sole cost 

and expense) in obtaining title commitments, title policies and surveys with respect to the Real Property; provided that the scope, 

amount or duration of the liability of Seller or its Affiliates, and their representations, warranties or indemnities, shall not be expanded 

beyond what is otherwise expressly provided elsewhere in this Agreement with respect to Real Property. 

6.20 Other Conveyances. 

(a) Prior to the Closing Date, Seller shall and shall cause Seller Parent to assign, transfer and convey (or cause to be 

assigned, transferred and conveyed), without violation thereof, to one or more members of the Alkali Group, and such members of the 

Alkali Group shall accept and assume, all of Seller and Seller Parent’s rights and obligations under the Contracts set forth on 

Section 6.20 of the Company Disclosure Schedule, in each case, pursuant to a form of assignment approved by Purchaser (such 

approval not to be unreasonably withheld). 

(b) Seller shall not amend, waive or modify, or assign, transfer, convey or otherwise dispose of (or permit the 

amendment, waiver, modification, assignment, transfer, conveyance or other disposition of) any of the rights, title and interests under, 

the Contracts listed on Section 6.20 of the Seller Disclosure Schedule other than pursuant to this Section 6.20. 

6.21 Exclusive Dealing. Between the date of this Agreement and the earlier of the Closing Date and the termination of 

this Agreement, the Seller shall not, and shall cause the members of the Seller Group, the members of the Alkali Group and any of their 

representatives to not (a) solicit, initiate or encourage the submission of inquiries, proposals or offers from any Person relating to any 

business combination with the Company or its Subsidiaries or the sale of a material portion of the assets (other than the sale of 

inventory in the ordinary course of business) 
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and/or capital stock of the Company or its Subsidiaries (a “Company Transaction”), (b) enter into or participate in any negotiations, nor 

initiate any discussions or continue any discussions initiated by others, regarding any Company Transaction, or furnish to any other 

Person any information with respect to the assets or business of the Company and its Subsidiaries for the purpose of pursuing a possible 

Company Transaction with any other party or (c) otherwise participate in, assist, facilitate or encourage any effort or attempt by any 

other Person to do any of the foregoing. Neither the Seller nor the Company shall expressly authorize its investment bankers or other 

advisors to violate the provisions of this Section 6.21. 

6.22 Release. 

(a) As of the Closing Date, except as set forth below, Seller (for and on behalf of itself and the Seller Group) fully, 

finally and irrevocably releases, acquits and forever discharges the Alkali Group and each of its officers, directors, partners, general 

partners, limited partners, managing directors, members, managers, stockholders, trustees, shareholders, representatives, employees, 

principals, agents, Affiliates, parents, subsidiaries, joint ventures, predecessors, successors, assigns, beneficiaries, heirs, executors, 

personal or legal representatives, insurers and attorneys of any of them (collectively, the “Released Persons”) from all actions, causes of 

action, suits, debts, dues, sums of money, accounts, reckonings, bonds, bills, specialties, covenants, contracts, controversies, 

agreements, promises, variances, trespasses, damages, liabilities, judgments, extents, executions, claims and demands whatsoever, in 

law, admiralty or equity, which Seller (or any member of the Seller Group) ever had, now has or hereafter can, shall or may, have 

against any Released Person for, upon, or by reason of any matter, cause or thing whatsoever, whether known or unknown, at any time 

in the past until and including the Closing Date other than with respect to their respective obligations under this Agreement or any 

Ancillary Agreement (collectively, “Causes of Action”). 

(b) As of the Closing Date, Seller further irrevocably agrees not to, directly or indirectly, and to cause Seller Parent 

and its Subsidiaries not to, directly or indirectly, (i) commence, institute or cause to be commenced any litigation, lawsuit or any other 

proceeding of any kind against any Released Person based on or arising from any Causes of Action, or (ii) assert any claim, demand or 

action against any Released Person with respect any Causes of Action. 

(c) For the avoidance of doubt, nothing in this Section 6.22 or otherwise is intended to waive or constitutes a waiver 

of any claims, actions, causes of action, suits, debts, dues, sums of money, accounts, reckonings, bonds, bills, specialties, covenants, 

contracts, controversies, agreements, promises, variances, trespasses, damages, liabilities, judgments, extents, executions, claims and 

demands whatsoever, in law, admiralty or equity against any Released Person (i) with respect to matters that arise from and after the 

Closing, (ii) arising out of or from this Agreement or any Ancillary Agreement or any of the transactions contemplated hereby or 

thereby, (iii) with respect to indemnification obligations of the Company and the Subsidiaries to such Released Person under the 

Organizational Documents of the Company or any Subsidiary or Contracts providing for indemnification obligations in favor of such 

Released Person and (iv) with respect to rights set forth in any employment Contracts or Alkali Benefit Plans in effect as of the date 

hereof. 

-67- 



6.23 Intercompany Accounts. Prior to the Valuation Time, all Intercompany Accounts and Intercompany Advances 

except for those accounts and Contracts listed on Section 6.23 of the Company Disclosure Schedule between any member of the Seller 

Group, on the one hand, and any member of the Alkali Group, on the other hand, shall be settled or otherwise eliminated in such a 

manner as Seller shall determine in its sole discretion (including by Seller or any of its Affiliates removing from any member of the 

Alkali Group all cash and cash equivalents or funds from cash pools by means of dividends, distributions, the creation or repayment of 

intercompany debt, increasing or decreasing of cash pool balances or paid-in capital or otherwise), subject to Section 6.4, and to the 

extent included in the calculation of Working Capital and reflected or reserved for on the Final Post-Closing Adjustment Statement or 

otherwise included in the calculation of the Post-Closing Adjustment. For the avoidance of doubt, intercompany accounts between and 

among any member of the Alkali Group shall not be affected by this provision. Without limiting the generality of the foregoing, the 

Parties acknowledge that prior to the Valuation Time, Seller may capitalize Intercompany Advances between Seller or other member of 

the Seller Group, on the one hand, and any member of the Alkali Group, on the other hand, by means of an increase of the amount of 

paid-in capital of Seller or such Seller Group member, as the case may be, with respect to such member of the Alkali Group and a 

cancellation of existing Indebtedness under such intercompany loans as consideration therefor, subject to Section 6.4, and to the extent 

included in the calculation of Working Capital and reflected or reserved for on the Final Post-Closing Adjustment Statement or 

otherwise included in the calculation of the Post-Closing Adjustment.

6.24 Misallocated Assets. If, following the Closing, any right, property or asset not forming part of the Business is 

found to have been transferred to Purchaser in error, either directly or indirectly, Purchaser shall (i) transfer, or shall cause its Affiliates 

(including, after the Closing, the members of the Alkali Group) to transfer, at no cost to Seller or the other members of the Seller Group, 

such right, property or asset (and any related Liability) as soon as practicable to one or more members of the Seller Group indicated by 

Seller and (ii) ensure that the member of the Purchaser Group shall where permitted by the terms on which such member has the right to 

such asset, hold the asset (or part thereof), and any monies, goods or other benefits arising after the Closing by virtue of it, as agent of 

and trustee for Seller and allow the Seller Group from and after the Closing to have full enjoyment and use of such asset and Seller shall 

bear all burdens relating to such asset. If, following the Closing, any right, property or asset forming part of the Business is found to 

have been retained by Seller or any other member of the Seller Group in error, either directly or indirectly, Seller shall (i) transfer, or 

shall cause the other members of the Seller Group to transfer, at no cost to Purchaser, such right, property or asset (and any related 

Liability) as soon as practicable to Purchaser or an Affiliate of Purchaser (including a member of the Alkali Group) indicated by 

Purchaser and (ii) ensure that the member of the Seller Group shall where permitted by the terms on which such member has the right to 

such asset, hold the asset (or part thereof), and any monies, goods or other benefits arising after the Closing by virtue of it, as agent of 

and trustee for Purchaser and allow the Purchaser from and after the Closing to have full enjoyment and use of such asset and Purchaser 

shall bear all burdens relating to such asset. 
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ARTICLE VII 

EMPLOYEE MATTERS COVENANTS 

7.1 Employee Benefits Matters. 

(a) For a period commencing on the Closing Date and ending on the earlier of (i) the twelve (12) month anniversary of 

the Closing Date and (ii) the date of such Continuing Employee’s (as defined below) termination of employment with the Alkali Group, 

Purchaser shall cause the Alkali Group to take all action necessary so that each person employed by a member of the Alkali Group as of 

immediately before the Closing who continues to be employed by a member of the Alkali Group immediately after the Closing (the 

“Continuing Employees”) shall receive (i) base wages or salaries and cash bonus opportunity amounts that are no less favorable to such 

Continuing Employees than the rates of wages and salaries paid, and cash bonus opportunity amounts offered, to such Continuing 

Employees on the Closing Date, and (ii) employee benefit plans and programs, other than equity-based compensation, defined benefit 

pension, retiree welfare, change in control and retention programs, that are substantially comparable in the aggregate as those provided 

to such Continuing Employee as of the Closing Date (excluding equity-based compensation, defined benefit pension, retiree welfare, 

change in control and retention programs); provided, however, that, with respect to any Continuing Employee whose employment is 

terminated on or prior to the twelve (12) month anniversary of the Closing Date, Purchaser shall cause the Alkali Group to provide such 

Continuing Employee with non-equity-based severance benefits that are no less favorable than those non-equity-based severance 

benefits available to such Continuing Employee immediately prior to the Closing. This Section 7.1(a) shall not apply to any Continuing 

Employees who are covered by a Union Agreement or CBA.

(b) Purchaser further agrees that, from and after the Closing Date, Purchaser shall and shall cause the Alkali Group to 

grant all Continuing Employees credit for any service with the Alkali Group or any of their predecessors earned prior to the Closing 

Date for eligibility, vesting, and level of benefits and severance benefit determinations under any benefit or compensation plan, 

program, agreement or arrangement that may be established or maintained by Purchaser or the Alkali Group or their respective 

Affiliates on or after the Closing Date (the “New Plans”), to the same extent as each such employee was entitled before the Closing 

Date to credit for such service under any similar Benefit Plan in which such employee participated or was eligible to participate 

immediately prior to the Closing Date; provided that the foregoing shall not apply to the extent its application would result in a 

duplication of benefits. In addition, Purchaser shall (i) cause to be waived all pre-existing condition exclusions and actively-at-work 

requirements and similar limitations, eligibility waiting periods and evidence of insurability requirements under any New Plans to the 

extent waived or satisfied by a Continuing Employee under any Benefit Plan as of the Closing Date and (ii) cause any deductible, 

co-insurance and out-of-pocket maximums paid on or before the Closing Date by any Continuing Employee (or covered dependent 

thereof) under any Benefit Plan to be taken into account for purposes of satisfying the corresponding deductible, coinsurance and 

out-of-pocket maximum provisions after the Closing Date under any applicable New Plan for the year in which the Closing Date 

occurs. This Section 7.1(b) shall not apply to any Continuing Employees who are covered by a Union Agreement or CBA.
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(c) As of the Closing Date, the Alkali Group shall terminate its participation in each Benefit Plan sponsored by Seller 

or any Affiliate (“Seller Benefit Plan”), and in no event shall any Continuing Employee be entitled to accrue any benefits under such 

Seller Benefit Plans with respect to services rendered or compensation paid on or after the Closing Date, unless required by the terms of 

the applicable Seller Benefit Plan or applicable Law. The Alkali Group shall retain or assume all rights, liabilities and obligations under 

each other Benefit Plan, whether arising prior to, on or after the Closing Date; provided, however, that the foregoing shall not limit or 

impair the ability of Purchaser Indemnified Parties to be indemnified in accordance with the terms of this Agreement or any insurance 

policy for a breach of any representation, warranty or covenant contained in this Agreement. 

(d) On and after the Closing, the terms and conditions of employment of union-represented Continuing Employees 

who are employed by the Alkali Group on the Closing Date shall be governed by the applicable CBA or other Union Agreement 

covering such union-represented employees immediately prior to the Closing, and Purchaser shall, or shall cause Alkali Group to, 

assume and honor such Union Agreement. For the avoidance of doubt, Purchaser further agrees that, from and after the Closing Date, 

Purchaser shall and shall cause the Alkali Group to grant all of their union-represented employees credit for any service with the Alkali 

Group or any of their predecessors earned prior to the Closing Date for all purposes under any applicable Union Agreement, including 

without limitation any benefit or compensation plan, program, agreement or arrangement. 

(e) Provided that on or before the Closing the Company has supplied Purchaser with a true and complete list of 

employee layoffs, by date and location, of all employee layoffs implemented by the Alkali Group in the 90-day period preceding the 

Closing, Purchaser shall indemnify and hold harmless Seller from all obligations and liabilities arising under the WARN Act as a result, 

in whole or in part, of the actions or omissions of Purchaser and the Alkali Group with respect to the Continuing Employees occurring 

on or after the Closing. Seller shall indemnify and hold harmless Purchaser from all obligations and liabilities arising under the WARN 

Act as a result, in whole or in part, of the actions or omissions of Sellers and the Alkali Group with respect to any employees other than 

the Continuing Employees. Seller shall also indemnify and hold harmless Purchaser from all obligations and liabilities arising under the 

WARN Act as a result, in whole or in part, of the actions or omissions of Sellers and the Alkali Group with respect to any Continuing 

Employees occurring prior to and on the Closing. 

(f) Purchaser agrees that, to the extent retention bonus amounts pursuant to the 2017 Alkali Annual Incentive Plan 

communicated to employees of the Alkali Group in writing prior to the date hereof remain unpaid as of immediately following the 

Closing, Purchaser shall, or shall cause the applicable member of the Alkali Group, to pay such bonuses in accordance with the terms 

communicated to such employees in writing within 60 days after the Closing Date, provided that Seller has provided Purchaser with all 

terms and documents required for Purchaser to comply with this Section 7.1(f). 

(g) Notwithstanding anything set forth herein to the contrary, (i) the parties do not intend for this Agreement to (nor 

shall it) amend any Union Agreement, Benefit Plan or any other employee benefit plan, program, agreement or arrangement or create 

any rights or 
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obligations except between the parties, (ii) no Continuing Employee, including any beneficiary or dependent thereof, or any other 

Person not a party to this Agreement, shall have any rights under this Article VII or be entitled to assert any claim under this Article 

VII, (iii) nothing in this Agreement shall create any obligation on the part of Purchaser or any of its Affiliates to continue the 

employment of any Continuing Employee for any definite period following the Closing Date and (iv) nothing in this Article VII is 

intended to be the adoption of any employee benefit plan, program, agreement or arrangement or shall limit or impair the ability of 

Purchaser or any of its Affiliates to amend or modify any employee benefit plan, program, agreement or arrangement. 

(h) From and after the Closing, Seller will (and Seller will cause its Affiliates to) retain and be solely responsible for 

and will fully perform, pay and discharge, in accordance with their terms, all Liabilities in respect of Continuing Employees and former 

employees of the Business (and claims by or relating to such Persons) with respect to Seller Equity Awards. On the Closing Date, 

pursuant to the terms of the applicable award agreements governing the terms of the Seller Equity Awards, Seller will (i) accelerate the 

vesting and settlement of a pro rata portion of the Seller Equity Awards held by each Continuing Employee that vest solely based on 

continued service (such Seller Equity Awards, the “Time-Vesting Seller Equity Awards”), with such pro ration based on the amount of 

the Time-Vesting Seller Equity Awards that would have become vested on the next regularly scheduled vesting date following the 

Closing Date in an amount determined by multiplying the number of Time-Vesting Seller Equity Awards that were eligible to become 

vested on the next regularly scheduled vesting date following the Closing Date by a fraction, the numerator of which is the number of 

full months in the period beginning on the vesting date immediately preceding the Closing Date and ending on the Closing Date and the 

denominator of which is twelve (12), and (ii) cause a pro rata portion of the Seller Equity Awards held by each Continuing Employee 

that vest based both on continued service and the achievement of applicable performance goals (such Seller Equity Awards, the 

“Performance-Vesting Seller Equity Awards”) to remain outstanding and eligible for vesting at the end of the performance period 

applicable to each such Performance-Vesting Seller Equity Award, with such pro ration based on (A) the number of full months in the 

service period from the applicable Performance-Vesting Seller Equity Award grant date through the Closing Date, relative to (B) the 

number of full months in the entire service period contemplated by the applicable Performance-Vesting Seller Equity Award (the 

Performance-Vesting Seller Equity Awards so eligible to vest, the “Eligible-Vesting Performance-Vesting Seller Equity Awards”). At 

the end of the applicable performance period with respect to an Eligible-Vesting Performance-Vesting Seller Equity Award, Seller shall 

cause the applicable award to vest or be forfeited, based on the actual achievement of the applicable performance goals. For the 

avoidance of doubt, all Time-Vesting Seller Equity Awards that do not vest pursuant to this Section 7.1(h) and all Performance-Vesting 

Seller Equity Awards that are not Eligible-Vesting Performance-Vesting Seller Equity Awards shall be forfeited for no consideration 

and without any further action by any of the parties hereto effective as of the Closing. The Parties acknowledge and agree that nothing 

in this Section 7.1(h) shall give Purchaser or its Affiliates after the Closing Date any right or responsibility to enforce the obligations set 

forth in this Section 7.1(h) or any award agreement covering Seller Equity Awards. 
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ARTICLE VIII 

TAX MATTERS 

8.1 Tax Indemnification by Seller. Subject to the applicable terms, conditions and limitations set forth in Section 8.13, 

effective as of and after the Closing Date, Seller shall pay or cause to be paid, and shall indemnify Purchaser and its Affiliates 

(including the members of the Alkali Group after the Closing Date) (collectively, the “Purchaser Tax Indemnified Parties”) and hold 

each Purchaser Tax Indemnified Party harmless from and against, without duplication, (i) any Taxes (or the non-payment thereof) of or 

imposed on any member of the Alkali Group for any Pre-Closing Period (including as a result of the Section 336(e) Elections); (ii) any 

Taxes of any member of the Seller Group (other than any member of the Alkali Group) for which any member of the Alkali Group is 

liable under Treasury Regulation Section 1.1502-6 (or any similar provision of applicable state, local or foreign Law); (iii) any Taxes 

arising out of or resulting from any breach by Seller of any covenant or agreement of Seller contained in this Agreement; (iv) any Taxes 

attributable to any breach or inaccuracy in any representation or warranty made in Section 3.13; and (v) reasonable out-of-pocket fees 

and expenses attributable to any item described in clauses (i) to (iv); provided, however, that Seller shall not be required to pay or cause 

to be paid, or to indemnify or hold harmless the Purchaser Tax Indemnified Parties from and against (A) any Taxes to the extent such 

Taxes were reflected as a reserve or liability in Working Capital on the Final Post-Closing Adjustment Statement or Indebtedness, 

(B) any Taxes for which Purchaser is responsible pursuant to Section 8.2, and (C) any Taxes attributable to a Post-Closing Period. 

8.2 Tax Indemnification by Purchaser. Subject to the applicable terms, conditions and limitations set forth in Article 

XI, effective as of and after the Closing Date, Purchaser and the members of the Alkali Group shall pay or cause to be paid, and shall 

jointly and severally indemnify Seller and its Affiliates (collectively, the “Seller Tax Indemnified Parties”) and hold each Seller Tax 

Indemnified Party harmless from and against, without duplication, (i) any Taxes imposed on or with respect to any member of the 

Alkali Group for any Post-Closing Period; (ii) any Taxes arising from any action taken or transaction entered into by Purchaser or any 

member of the Alkali Group outside the ordinary course of business on the Closing Date after the Closing; (iii) any Taxes to the extent 

such Taxes were reflected as a reserve or liability in Working Capital on the Final Post-Closing Adjustment Statement; (iv) any Taxes 

arising out of or resulting from any breach of any covenant or agreement of Purchaser contained in this Agreement; (v) any Taxes for 

which Purchaser is responsible under Section 8.11; and (vi) any reasonable out-of-pocket fees and expenses attributable to any item 

described in clauses (i) through (v), in each case net of Taxes for which Seller is obligated under Section 8.1. 

8.3 Straddle Periods. To the extent permitted or required by applicable Law, the taxable year of each of the members 

of the Alkali Group that includes the Closing Date shall be treated as closing on (and including) the Closing Date. To the extent not 

permitted or required by applicable Law, for purposes of this Agreement, in the case of any Straddle Period, (i) Property Taxes of the 

members of the Alkali Group allocable to the Pre-Closing Period shall be equal to the amount of such Property Taxes for the entire 

Straddle Period multiplied by a fraction, the numerator of which is the number of calendar days during the Straddle Period that 
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are in the Pre-Closing Period and the denominator of which is the number of calendar days in the entire Straddle Period, and (ii) Taxes 

(other than Property Taxes) of the members of the Alkali Group allocable to the Pre-Closing Period shall be computed as if such taxable 

period ended as of the end of the day on the Closing Date; provided that exemptions, allowances or deductions that are calculated on an 

annual basis (including, but not limited to, depreciation and amortization deductions) shall be allocated between the period ending on 

the Closing Date and the period beginning after the Closing Date in proportion to the number of days in each period. 

8.4 Tax Returns. 

(a) Seller shall prepare and timely file or shall cause to be prepared and timely filed (i) any Tax Return of a member of 

the Seller Group or of an Affiliated Group that includes any member of the Seller Group (including any Combined Tax Return) and 

(ii) any Tax Return (other than any Combined Tax Return) required to be filed by or with respect to any member of the Alkali Group 

for any taxable period that ends on or before the Closing Date (a “Pre-Closing Separate Tax Return”). Seller shall timely file or cause to 

be timely filed any Combined Tax Return and any Pre-Closing Separate Tax Return that is required to be filed on or before the Closing 

Date (taking into account any extensions). Seller shall deliver, or cause to be delivered, to Purchaser all Pre-Closing Separate Tax 

Returns that are required to be filed after the Closing Date at least thirty (30) days prior to the due date for filing such Tax Returns 

(taking into account any extensions) and Purchaser shall timely file or cause to be timely filed such Tax Returns. If Purchaser objects, 

Purchaser shall provide such objection in writing to Seller within fifteen (15) days of receipt of any such Pre-Closing Separate Tax 

Return and Seller shall incorporate in good faith any reasonable comments received from Purchaser and Seller and Purchaser shall 

cooperate to resolve any remaining disagreement. Purchaser shall not amend or revoke Pre-Closing Separate Tax Returns (or any 

notification or election relating thereto) without the prior written consent of Seller (which consent shall not be unreasonably withheld, 

conditioned or delayed). At Seller’s reasonable request, Purchaser shall file, or cause to be filed, amended Pre-Closing Separate Tax 

Returns. Purchaser shall timely provide (or cause to be provided) to Seller any information reasonably requested by Seller to facilitate 

the preparation and filing of any Tax Returns described in this Section 8.4(a). 

(b) Except for any Tax Return required to be prepared by Seller pursuant to Section 8.4(a), Purchaser shall prepare 

and timely file or cause to be prepared and timely filed all Tax Returns with respect to the members of the Alkali Group. In the case of 

any such Tax Return for a Straddle Period (a “Straddle Period Separate Tax Return”), Purchaser shall prepare or cause to be prepared 

such Tax Return in a manner consistent with past practices of the relevant member of the Alkali Group, except as required by Law. 

Purchaser shall deliver to Seller for its review, comment and approval (which approval shall not be unreasonably withheld, conditioned 

or delayed) a copy of such Straddle Period Separate Tax Returns at least thirty (30) days prior to the due date therefor (taking into 

account any extensions). Seller shall provide any comments to Purchaser within fifteen (15) days of receipt of any such Straddle Period 

Separate Tax Return and Purchaser shall revise such Straddle Period Separate Return to reflect any reasonable comments received from 

Seller with respect to such Straddle Period Separate Tax Return. Purchaser shall not amend or revoke any such Straddle Period Separate 

Tax Returns (or any notification or election relating thereto) without the prior written consent of Seller (which consent shall not be 

unreasonably withheld, conditioned or delayed). At Seller’s reasonable request and expense, Purchaser shall file, or cause to be filed, 

amended Straddle Period Separate Tax Returns. 
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8.5 Certain Tax Benefits, Refunds, Credits and Carrybacks. 

(a) Seller shall be entitled to any Tax Benefit arising from any Tax Item arising in respect of any payment, loss, 

obligation, liability or Tax that Seller or any of its Affiliates are responsible for under this Agreement or otherwise, and Purchaser 

acknowledges and agrees that neither Purchaser nor any of its Affiliates (including, after the Closing Date, the members of the Alkali 

Group) shall claim any such Tax Item on any Tax Return for a Post-Closing Period; provided, however, that if any such Tax Item is not 

permitted by applicable Law to be claimed on a Tax Return for which Seller has filing responsibility pursuant to Section 8.4(a) and is 

permitted by applicable Law to be claimed on a Tax Return for which Purchaser has filing responsibility pursuant to Section 8.4(b), 

then Purchaser shall claim such Tax Item and pay to Seller the amount of any Tax Benefit resulting from such Tax Item. 

(b) Seller shall be entitled to (i) any refunds or credits of or against any Taxes for which Seller is responsible under 

Section 8.1, and (ii) any refunds or credits to which Seller is entitled under Section 8.5(a) or (b); provided that Seller shall not be 

entitled to any refunds to the extent such refunds were reflected as an asset in Working Capital on the Final Post-Closing Adjustment 

Statement. Purchaser shall be entitled to any refunds or credits of any member of the Alkali Group of or against any Taxes of such 

member other than refunds or credits to which Seller is entitled pursuant to the foregoing sentence. Any refunds or credits of or against 

Taxes of the members of the Alkali Group for any Straddle Period shall be equitably apportioned between Seller and Purchaser in 

accordance with the principles set forth in Section 8.3 and the first sentence of this Section 8.5(b). Each Party shall pay, or cause its 

Affiliates to pay, to the Party entitled to a refund or credit of Taxes under this Section 8.5(b), the amount of such refund or credit 

(including any interest paid thereon and net of any Taxes to the Party receiving such refund or credit in respect of the receipt or accrual 

of such refund or credit, net of any Taxes otherwise due from the Party otherwise entitled to such refund or credit, and net of any 

reasonable expenses incurred in obtaining such refund or credit) in readily available funds within fifteen (15) days of the actual receipt 

of such refund or credit or the application of such refund or credit or against amounts otherwise payable. 

8.6 Tax Contests. 

(a) If any Tax Authority asserts a Tax Claim, then the Party to this Agreement first receiving notice of such Tax Claim 

promptly shall provide written notice thereof to the other Party or Parties to this Agreement; provided, however, that the failure of such 

Party to give such prompt notice shall not relieve the other Party of any of its obligations under this Article VIII, except to the extent 

that the other Party is actually prejudiced by such failure. Such notice shall specify in reasonable detail the Tax Claim and shall include 

a copy of the relevant portion of any correspondence received from the Tax Authority. 

(b) In the case of a Tax Proceeding of or with respect to any member of the Alkali Group for any taxable period 

ending on or before the Closing Date (other than a Tax Proceeding described in Section 8.6(c)), Seller shall have the exclusive right and 

obligation to 
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conduct, at its own expense, such Tax Proceeding; provided, that (i) Seller shall provide Purchaser with a timely and reasonably 

detailed account of each stage of such Tax Proceeding, (ii) the Seller shall consult with the Purchaser before taking any action in 

connection with such Tax Proceeding to the extent such action could reasonably be expected to have an adverse effect on Purchaser or 

any of its Affiliates in any Post-Closing Period, (iii) Seller shall consult with Purchaser and offer Purchaser an opportunity to comment 

before submitting any written materials prepared or furnished in connection with such Tax Proceeding to the extent such Tax 

Proceeding could reasonably be expected to have an adverse effect on Purchaser or any of its Affiliates in any Post-Closing Period, 

(iv) Seller shall defend such Tax Proceeding diligently and in good faith as if it were the only party in interest in connection with such 

Tax Proceeding, (v) Purchaser shall be entitled to participate in such Tax Proceeding and attend any meetings or conferences with the 

relevant Tax Authority to the extent such Tax Proceeding could reasonably be expected to have an adverse effect on Purchaser or any of 

its Affiliates in any Post-Closing Period, and (vi) Seller shall not settle, compromise or abandon any such Tax Proceeding without 

obtaining the prior written consent of Purchaser, which consent shall not be unreasonably withheld, conditioned or delayed, to the 

extent such Tax Proceeding could reasonably be expected to have an adverse effect on Purchaser or any of its Affiliates in any Post-

Closing Period. 

(c) In the case of a Tax Proceeding of or with respect to any member of the Alkali Group for any Straddle Period, the 

Controlling Party shall have the right and obligation to conduct, at its own expense, such Tax Proceeding; provided that (i) the 

Controlling Party shall provide the Non-Controlling Party with a timely and reasonably detailed account of each stage of such Tax 

Proceeding, (ii) the Controlling Party shall consult with the Non-Controlling Party before taking any significant action in connection 

with such Tax Proceeding, (iii) the Controlling Party shall consult with the Non-Controlling Party and offer the Non-Controlling Party 

an opportunity to comment before submitting any written materials prepared or furnished in connection with such Tax Proceeding, 

(iv) the Controlling Party shall defend such Tax Proceeding diligently and in good faith as if it were the only party in interest in 

connection with such Tax Proceeding, (v) the Non-Controlling Party shall be entitled to participate in such Tax Proceeding and attend 

any meetings or conferences with the relevant Tax Authority, and (vi) the Controlling Party shall not settle, compromise or abandon any 

such Tax Proceeding without obtaining the prior written consent of the Non-Controlling Party, which consent shall not be unreasonably 

withheld, conditioned or delayed. For purposes of this Agreement, “Controlling Party” shall mean Purchaser if Purchaser and its 

Affiliates are reasonably expected to bear the greater Tax liability in connection with such Tax Proceeding or Seller if Seller and its 

Affiliates are reasonably expected to bear the greater Tax liability in connection with such Tax Proceeding; and “Non-Controlling 

Party” means whichever of Seller or Purchaser is not the Controlling Party with respect to such Tax Proceeding. 

(d) Notwithstanding anything to the contrary in this Agreement, Seller shall have the exclusive right to control in all 

respects, and neither Purchaser nor any of its Affiliates shall be entitled to participate in, any Tax Proceeding with respect to (i) any Tax 

Return of Seller or any other member of the Seller Group or (ii) any Tax Return of a consolidated, combined or unitary group that 

includes any member of the Seller Group (including any Combined Tax Return). 
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8.7 Cooperation and Exchange of Information. 

(a) Not more than sixty (60) days after the receipt of a request from Seller, Purchaser shall, and shall cause its 

Affiliates to, provide to Seller a package of Tax information materials, including schedules and work papers, all as reasonably requested 

by Seller to enable Seller to prepare and file all Tax Returns required to be prepared and filed by it with respect to any member of the 

Alkali Group. Purchaser shall prepare such package completely and reasonably accurately, in good faith and in a manner consistent 

with Seller’s past practice. 

(b) Each Party shall, and shall cause its Affiliates to, provide to the other Party to this Agreement such cooperation, 

documentation and information as either of them reasonably may request in (i) filing any Tax Return, amended Tax Return or claim for 

refund, (ii) determining a liability for Taxes or an indemnity obligation or a right to refund of Taxes, each under this Article VIII, or 

(iii) conducting any Tax Proceeding. Such cooperation and information shall include providing necessary powers of attorney to the 

extent consistent with the provisions of this Article VIII, copies of all relevant portions of relevant Tax Returns, together with all 

relevant portions of relevant accompanying schedules and relevant work papers, relevant documents relating to rulings or other 

determinations by Tax Authorities, and relevant records concerning the ownership and Tax basis of property and other information, 

which any such Party may possess. Each Party shall make its employees reasonably available on a mutually convenient basis at its cost 

to provide an explanation of any documents or information so provided. 

(c) Each Party shall retain all Tax Returns, schedules and work papers, and all material records and other documents 

relating to Tax matters, of the relevant entities for their respective Tax periods ending on or prior to the Closing Date until the later of 

(x) the expiration of the statute of limitations for the Tax periods to which the Tax Returns and other documents relate, or (y) ten years 

(10) following the due date (without extension) for such Tax Returns. Thereafter, the Party holding such Tax Returns or other 

documents may dispose of them after offering the other Party reasonable notice and opportunity to take possession of such Tax Returns 

and other documents at such other Party’s own expense. 

8.8 Tax Sharing Agreements. To the extent relating to any member of the Alkali Group, Seller shall terminate or cause 

to be terminated, on or before the Closing Date, all Tax sharing agreements or arrangements (other than this Agreement), if any, to 

which any member of the Alkali Group, on the one hand, and any member of the Seller Group, on the other hand, are parties, and 

neither Seller nor any of its Affiliates nor any member of the Alkali Group shall have any rights or obligations thereunder after the 

Closing. 

8.9 Tax Treatment of Payments. Except to the extent otherwise required by applicable Law (including pursuant to a 

“determination” (within the meaning of Section 1313(a) of the Code or any similar provision of state, local or foreign Law)), Seller and 

Purchaser shall (and shall cause their respective Affiliates to) treat any and all payments under this Article VIII, Section 2.7, and Article 

XI as an adjustment to the purchase price for Tax purposes. 
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8.10 Certain Tax Elections. 

(a) Except for the Section 336(e) Elections, Purchaser shall not make, and shall cause its Affiliates (including, after 

the Closing, the members of the Alkali Group) not to make, any election with respect to any member of the Alkali Group (including any 

election pursuant to Treasury Regulation Section 301.7701-3), which election would be effective on or prior to the Closing Date. 

(b) Seller and Purchaser agree and shall join in making an election under Section 336(e) of the Code (and any 

corresponding equivalent elections under state or local law) with respect to the purchase and sale of the Shares (and the deemed 

purchase and sale of the shares of Tronox Alkali Wyoming Corporation) (collectively, the “Section 336(e) Elections ”) to treat such 

purchase and sale (and deemed purchase and sale) as a purchase and sale of the Company’s and Tronox Alkali Wyoming Corporation’s 

assets for federal income Tax and state income and or franchise Tax purposes. In connection with the making of the Section 336(e) 

Elections, (i) Purchaser will enter into a written, binding agreement with Seller on or before the due date of Seller’s federal income Tax 

Return for the taxable year that includes the Closing Date, to make the Section 336(e) Elections and will prepare and file with such Tax 

Return a Section 336(e) Elections statement consistent with Treasury Regulation Section 1.336-2(h); and (ii) Seller and Purchaser will 

take, and cooperate with each other to take, all actions necessary and appropriate (including the preparation, completion, execution and 

timely filing of Form 8883 (or successor form prescribed by the IRS for use in connection with a Section 336(e) Elections), and the 

preparation, completion, execution and timely filing of such other forms, returns, elections, schedules and other documents and 

instruments) to effect, perfect and preserve a timely Section 336(e) Elections, and will report the purchase and sale of the Shares 

consistent with the Section 336(e) Elections, and, unless otherwise required by applicable Tax Laws, shall take no position contrary 

thereto or inconsistent therewith in any Tax Return or other filing or in any discussion with or any proceeding before any Taxing 

Authority. 

(c) For purposes of the Section 336(e) Elections, within sixty (60) days following the determination of the Final 

Adjustment Amount, Purchaser shall provide Seller with a proposed allocation of the “adjusted grossed-up basis” as defined in Treasury 

Regulation 1.336-4(a) (“AGUB ”) among the assets of the Company in accordance with the applicable Treasury Regulations (the 

“Section 336(e) Allocation ”). Upon receipt from Purchaser, Seller shall have fifteen (15) days to review the determinations set forth in 

the Section 336(e) Allocation (the “Section 336(e) Allocation Review Period ”). At Purchaser’s request, Seller (x) shall reasonably 

cooperate and assist, and shall cause its representatives to assist, Purchaser and its representatives in the preparation of the Section 336

(e) Allocation, and (y) shall provide Purchaser and its representatives with any information reasonably requested by them in connection 

with the Section 336(e) Allocation. If Seller disagrees with any determinations set forth on the Section 336(e) Allocation, Seller shall, 

on or prior to the last day of the Section 336(e) Allocation Review Period, deliver a written notice to Purchaser (the “Section 336(e) 

Allocation Notice of Objection ”), setting forth its objections. Unless Seller delivers the Section 336(e) Allocation Notice of Objection 

to Purchaser within the Section 336(e) Allocation Review Period, Seller shall be deemed to have accepted the determinations set forth 

in the Section 336(e) Allocation. If Seller delivers the Section 336(e) Allocation Notice of Objection to Purchaser within the 

Section 336(e) Allocation Review Period, Seller and Purchaser shall use their commercially reasonable efforts to reach agreement on 

the disputed determinations. If 
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Purchaser and Seller cannot resolve any disagreements with respect to the Section 336(e) Allocation, Purchaser and Seller jointly agree 

that the Independent Accounting Firm shall resolve such differences, with the fees and costs of such tax or valuation expert to be borne 

fifty percent (50%) by Purchaser and fifty percent (50%) by Seller, and with the decision of the Independent Accounting Firm as to any 

matters in dispute between Purchaser and Seller to be binding and conclusive on all Parties. The Parties agree not to take any position, 

in connection with any Tax Return, audit or similar proceeding related to Taxes, that is inconsistent with the Section 336(e) Allocation 

as prepared (or resolved) pursuant to this Section 8.10(c) unless otherwise required by law. In the event of any adjustment to the AGUB 

requiring an amendment to the Section 336(e) Allocation, Purchaser shall prepare and deliver such amendment to Seller and such 

amended Section 336(e) Allocation shall, subject to the review and dispute resolution provisions of this Section 8.10(c), become the 

Section 336(e) Allocation. 

8.11 Transfer Taxes. Notwithstanding anything to the contrary in this Agreement, Purchaser shall pay one-hundred 

percent (100%) of any applicable Transfer Taxes when due. The Party responsible under applicable Law for filing the Tax Returns with 

respect to such Transfer Taxes shall prepare and timely file such Tax Returns and promptly provide a copy of such Tax Return to the 

other Party. Seller and Purchaser shall, and shall cause their respective Affiliates to, cooperate to timely prepare and file any Tax 

Returns or other filings relating to such Transfer Taxes, including any claim for exemption or exclusion from the application or 

imposition of any Transfer Taxes. 

8.12 Timing of Payments. Any indemnity payment required to be made pursuant to this Article VIII shall be made 

within ten (10) days after the Indemnified Party makes written demand upon the Indemnifying Party, but in no case earlier than five 

(5) days prior to the date on which the relevant Taxes or other amounts are required to be paid to the applicable Tax Authority; provided 

that Seller shall pay to Purchaser any amounts that are indemnifiable pursuant to Section 8.1 and are shown as due on an original Tax 

Return required to be filed by Purchaser under Section 8.4 three (3) Business Days before such amounts are due without demand from 

Purchaser. 

8.13 Survival; Tax Matters Coordination. (i) The indemnification obligations under this Article VIII shall survive until 

thirty (30) days following the expiration of the applicable statutory periods of limitation, (ii) the representations and warranties set forth 

in Section 3.13 shall survive until thirty (30) days following the expiration of the applicable statutory periods of limitation, and (iii) all 

other covenants and agreements contained in this Article VIII shall survive the Closing in accordance with their terms. Notwithstanding 

anything to the contrary in this Agreement, (i) indemnification with respect to Taxes and the procedures relating thereto shall be 

governed exclusively by this Article VIII and Section 11.7 and Section 11.8 and (ii) the provisions of Article XI (other than 

Section 11.7 and Section 11.8) shall not apply to indemnification with respect to Taxes or the procedures relating thereto; provided that 

indemnification with respect to Taxes attributable to the Seller Pre-Closing Period and the procedures relating thereto shall be governed 

additionally by Section 11.2(c) and Section 11.3(c). 
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ARTICLE IX 

CONDITIONS TO OBLIGATIONS TO CLOSE 

9.1 Conditions to Obligation of Each Party to Close. The respective obligations of each Party to effect the transactions 

contemplated by this Agreement shall be subject to the satisfaction or waiver at or prior to the Closing Date of the following conditions: 

(a) Antitrust Approvals. The waiting period applicable to the transactions contemplated by this Agreement under the 

HSR Act shall have expired or been terminated. 

(b) No Injunctions. There shall not be in effect any Order by a Governmental Entity restraining, enjoining, having the 

effect of making the Sale illegal or otherwise prohibiting the consummation of the Sale. 

(c) No Illegality. No Law shall have been enacted, entered, promulgated and remain in effect that prohibits or makes 

illegal the consummation of the Sale. 

9.2 Conditions to Purchaser’s Obligation to Close. Purchaser’s obligation to effect the transactions contemplated by 

this Agreement shall be subject to the satisfaction or waiver by Purchaser, in its sole discretion, on or prior to the Closing Date of all of 

the following conditions: 

(a) Representations and Warranties. (i) The representations and warranties set forth in Article III and Article IV 

which are qualified by a “Material Adverse Effect” qualification shall be true and correct in all respects as so qualified at and as of the 

date of this Agreement and at and as of the Closing Date as though made at and as of the Closing Date and (ii) the representations and 

warranties set forth in Article III and Article IV which are not qualified by a “Material Adverse Effect” qualification shall be true and 

correct at and as of the date of this Agreement and at and as of the Closing Date as though made at and as of the Closing Date, except 

for such failures to be so true and correct as have not had and would not reasonably be expected to have, individually or in the 

aggregate, a Material Adverse Effect; provided, however, that, with respect to clauses (i) and (ii) of this Section 9.2(a), representations 

and warranties that are made as of a particular date or period shall be true and correct (in the manner set forth in clauses (i) or (ii) of this 

Section 9.2(a), as applicable), only as of such date or period; provided, further that the Seller Fundamental Representations, other than, 

in each case, de minimis exceptions, and the last sentence of Section 3.6 shall be true as of the date of this Agreement and as of the 

Closing Date as though made on and as of the Closing Date (other than such specified representations and warranties that by their terms 

speak as of another date, which representations and warranties shall be so true and correct to the extent applicable as of such other date). 

(b) Covenants and Agreements. The covenants and agreements of Seller and the Company to be performed on or 

before the Closing in accordance with this Agreement shall have been performed in all material respects. 
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(c) Officer’s Certificate. Purchaser shall have received a certificate, dated as of the Closing Date and signed on behalf 

of the Company by an executive officer of the Company (as to its representations, warranties, covenants and agreements) and on behalf 

of the Seller by an executive officer of Seller (as to its representations, warranties, covenants and agreements), stating that the 

conditions specified in Section 9.2(a) and Section 9.2(b) have been satisfied. 

(d) No MAE. Since the date of this Agreement, no event, occurrence or development of a state of circumstances or 

facts shall have occurred that, individually or in the aggregate, has had, or would reasonably be expected to result in, a Material Adverse 

Effect. 

9.3 Conditions to the Company’s and Seller’s Obligation to Close. The Company’s and Seller’s obligation to effect 

the transactions contemplated by this Agreement shall be subject to the satisfaction or waiver by Seller, in its sole discretion, on or prior 

to the Closing Date of all of the following conditions: 

(a) Representations and Warranties. The representations and warranties of Purchaser set forth in this Agreement shall 

be true and correct in all respects at and as of the date of this Agreement and at and as of the Closing Date as though made at and as of 

the Closing Date, except as would not reasonably be expected to impair in any material respect the ability of Purchaser to perform its 

obligations under this Agreement or any Ancillary Agreement or prevent or materially delay the consummation of the Sale; provided, 

however, that representations and warranties that are made as of a particular date or period shall be true and correct only as of such date 

or period; provided, further, that the representations and warranties of Purchaser set forth in Section 5.4 and Section 5.6, other than, in 

each case, de minimis exceptions, shall be true and correct in all respects as of the date of this Agreement and as of the Closing Date as 

though made on and as of the Closing Date. 

(b) Covenants and Agreements. The covenants and agreements of Purchaser to be performed on or before the Closing 

in accordance with this Agreement shall have been performed in all material respects. 

(c) Officer’s Certificate. Seller shall have received a certificate, dated as of the Closing Date and signed on behalf of 

Purchaser by an executive officer of Purchaser, stating that the conditions specified in Section 9.3(a) and Section 9.3(b) have been 

satisfied. 

9.4 Frustration of Closing Conditions. Neither Seller nor Purchaser may rely on the failure of any condition set forth 

in Sections 9.1, 9.2 or 9.3, as the case may be, if such failure was caused by such Party’s failure to comply with any provision of this 

Agreement. 

ARTICLE X 

TERMINATION 

10.1 Termination. This Agreement may be terminated at any time prior to the Closing: 

(a) by mutual written consent of Seller and Purchaser; 

(b) by either Seller or Purchaser, if: 
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(i) the Closing shall not have occurred on or before the Outside Date; provided, however, that the right to terminate this 

Agreement under this Section 10.1(b)(i) shall not be available to any Party whose failure or whose Affiliate’s failure to perform 

any covenant or obligation under this Agreement has been the primary cause or has primarily resulted in the failure of the 

transactions contemplated by this Agreement to occur on or before the Outside Date; 

(ii) if any Order issued, or Law enacted, entered or promulgated, by a Governmental Entity permanently restrains, 

enjoins or prohibits or makes illegal the consummation of the Sale in a manner that would give rise to the failure of a condition set 

forth in Section 9.1(b) or Section 9.1(c), and such Order or Law becomes effective (and, in the case of any Order, final and 

nonappealable) (except for Orders relating to Antitrust Laws, which shall be governed by Section 10.1(b)(iii)); or 

(iii) if any Governmental Entity that must grant a permit, authorization, consent, approval, expiration or termination in 

order for the Parties to consummate the Sale shall have denied such grant in a manner that would give rise to the failure of a 

condition set forth in Section 9.1(a) and such denial shall have become final and nonappealable; provided, however, that the Party 

seeking to terminate this Agreement pursuant to this Section 10.1(b)(iii) shall have complied in all material respects with its 

obligations under Section 6.3; 

(c) by Seller if Purchaser shall have breached or failed to perform any of its representations, warranties, covenants or 

other agreements contained in this Agreement, and such breach or failure to perform (A) would give rise to the failure of a condition set 

forth in Section 9.3(a) or Section 9.3(b) and (B) (x) cannot be cured prior to the date that is five (5) Business Days prior to the Outside 

Date or (y) has not been cured or waived prior to the date that is thirty (30) days from the date that Purchaser is notified by Seller in 

writing of such breach or failure to perform; provided further that neither Seller nor the Company is then in breach of any of its 

representations, warranties, covenants or other agreements contained in this Agreement such that the conditions set forth in Section 9.2

(a) or Section 9.2(b) would not be satisfied; or 

(d) by Purchaser if Seller or the Company shall have breached or failed to perform any of its respective 

representations, warranties, covenants or other agreements contained in this Agreement, and such breach or failure to perform 

(A) would give rise to the failure of a condition set forth in Section 9.2(a) or Section 9.2(b) and (B) (x) cannot be cured prior to date that 

is five (5) Business Days prior to the Outside Date or (y) has not been cured or waived prior to the date that is thirty (30) days from the 

date that Seller is notified by Purchaser in writing of such breach or failure to perform; provided further that Purchaser is not then in 

breach of any of its representations, warranties, covenants or other agreements contained in this Agreement such that the conditions set 

forth in Section 9.3(a) or Section 9.3(b) would not be satisfied. 

10.2 Notice of Termination. In the event of termination of this Agreement by either or both of Seller and Purchaser 

pursuant to Section 10.1, written notice of such termination shall be given by the terminating Party to the other Party to this Agreement. 
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10.3 Effect of Termination. In the event of termination of this Agreement by either or both of Seller and Purchaser 

pursuant to Section 10.1, this Agreement shall terminate and become void and have no effect, and there shall be no Liability on the part 

of any Party to this Agreement, except as set forth in this Section 10.3; provided, however, that (a) the provisions of Section 6.2 

(Confidentiality), the last sentence of Section 6.3(e) (Efforts), Section 6.5 (Public Announcements), Section 6.9 (Litigation Support) and 

Article XII (General Provisions) shall survive any termination of this Agreement and nothing in this Agreement shall relieve either 

Party hereto from Liability for failure to perform the obligations thereunder, and (b) nothing in this Agreement shall relieve either Party 

hereto from Liability for any fraud or intentional breach of this Agreement. The obligation of the Parties under the Confidentiality 

Agreement shall survive termination of this Agreement unchanged. 

10.4 Extension; Waiver. At any time prior to the Closing, either Seller or Purchaser may (a) extend the time for 

performance of any of the obligations or other acts of the other Party, (b) waive any inaccuracies in the representations and warranties 

of the other Party contained in this Agreement or in any document delivered pursuant to this Agreement or (c) waive compliance with 

any of the agreements or conditions of the other Party contained in this Agreement. Any such extension or waiver shall be valid only if 

set forth in an instrument in writing signed by the Party granting such extension or waiver. 

ARTICLE XI 

INDEMNIFICATION 

11.1 Survival of Representations, Warranties, Covenants and Agreements. 

(a) The representations, warranties, covenants and agreements of Seller and the Company contained in this Agreement 

shall survive the Closing until the date that is twelve (12) months after the Closing Date; provided, however, that (i) the representations 

and warranties made pursuant to Sections 3.1 (Organization and Qualification of the Alkali Group), 3.2 (Capitalization of the Members 

of the Alkali Group), 3.3 (Authority Relative to this Agreement), 3.17 (Intercompany Arrangements), 3.18 (Brokers), 4.1 (Organization 

and Qualification), 4.2 (Authority Relative to this Agreement), 4.4 (Title to Shares) and 4.6 (Brokers) (collectively, the “Seller 

Fundamental Representations”), shall survive until the date that is the third (3rd) anniversary of the Closing Date, (ii) the 

representations and warranties made pursuant to Section 3.13 (Taxes) shall survive until thirty (30) days following the expiration of the 

applicable statutory periods of limitation, (iii) the representations and warranties made pursuant to Section 3.14 (Environmental 

Matters) shall survive until the date that is the third (3rd) anniversary of the Closing Date and (iv) any covenant and agreement to be 

performed, in whole or in part, after the Closing Date shall survive the Closing in accordance with its terms. Written notice of a claim 

must be given by Purchaser to Seller in accordance with the provisions hereof prior to the expiration of the applicable representations, 

warranties, covenants or agreements; provided that written notice of a claim with respect to a covenant or agreement to be performed, in 

whole or in part, after the Closing Date, must be given by Purchaser to Seller no later than six (6) months following the expiration of 

such covenant or agreement in accordance with its terms. 
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(b) The representations, warranties, covenants and agreements of Purchaser contained in this Agreement shall survive 

the Closing until the date that is twelve (12) months after the Closing Date; provided, however, that (i) the Purchaser Fundamental 

Representations shall survive until the date that is the third (3rd) anniversary of the Closing Date and (ii) any covenant and agreement to 

be performed, in whole or in part, after the Closing Date shall survive the Closing in accordance with its terms. Written notice of a 

claim must be given by Seller to Purchaser in accordance with the provisions hereof prior to the expiration of the applicable 

representations, warranties, covenants or agreements; provided that written notice of a claim with respect to a covenant or agreement to 

be performed, in whole or in part, after the Closing Date, must be given by Seller to Purchaser no later than six (6) months following the 

expiration of such covenant or agreement in accordance with its terms. 

11.2 Indemnification by Seller. 

(a) Subject to the provisions of this Article XI and except with respect to indemnification for Taxes which shall be 

governed by Article VIII, effective as of and after the Closing, Seller shall indemnify, defend and hold harmless Purchaser and its 

Affiliates (including members of the Alkali Group) and their respective managers, officers, directors, employees, representatives, 

successors and assigns (collectively, the “Purchaser Indemnified Parties”), from and against any and all Losses incurred or suffered by 

any of the Purchaser Indemnified Parties, to the extent arising out of or relating to (i) any inaccuracy or breach of any representation or 

warranty of the Seller or the Company contained in Article III or Article IV of this Agreement (except for Section 3.13 (Taxes)) or in 

any schedule or certificate delivered hereunder, (ii) any nonfulfillment or breach of any covenant or agreement of the Seller or the 

Company contained in this Agreement or in any schedule or certificate delivered hereunder or (iii) any Special Seller Indemnity 

Obligations. 

(b) Notwithstanding any other provision to the contrary, Seller shall not be required to indemnify, defend or hold 

harmless any Purchaser Indemnified Party against, or reimburse any Purchaser Indemnified Party for, any Losses pursuant to 

Section 11.2(a)(i): 

(i) to the extent that such Losses were included in the calculation of Working Capital and reflected or reserved for on 

the Final Post-Closing Adjustment Statement or otherwise included in the calculation of the Post-Closing Adjustment; 

(ii) unless such claim individually or a series of related claims involves Losses in excess of $300,000 (the “De Minimis 

Amount”), it being understood that if such Losses do not exceed the De Minimis Amount, such Losses shall not be applied to or 

considered for purposes of calculating the aggregate amount of the Purchaser Indemnified Parties’ Losses under this Section 11.2

(b); 

(iii) until the aggregate amount of the Purchaser Indemnified Parties’ Losses under Section 11.2(a)(i) exceeds 

$6,500,000 (the “Deductible”), it being understood that if such Losses exceed the Deductible, Seller shall be obligated for only the 

Purchaser Indemnified Parties’ Losses under Section 11.2(a)(i) in excess of the Deductible; and 
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(iv) for any Losses under Section 11.2(a)(i) to the extent that the aggregate amount of such Losses exceed $13,000,000 

(the “Cap”). 

(c) Notwithstanding any other provision to the contrary (including Section 11.2(b)), no claim for indemnification 

pursuant to (i) Section 11.2(a)(i) arising out of or resulting from any inaccuracy or breach of a Seller Fundamental Representation or 

(ii) constituting fraud of Seller or its Affiliates shall be subject to the De Minimis Amount, the Deductible or the Cap; provided that the 

maximum aggregate indemnification amount to which the Purchaser Indemnified Parties may be entitled pursuant to Section 11.2 shall 

be equal to the Purchase Price, and the maximum aggregate indemnification amount to which Purchaser Indemnified Parties may be 

entitled with respect to Taxes attributable to the Seller Pre-Closing Period pursuant to Section 8.1 shall be equal to $198,750,000. For 

the avoidance of doubt, Losses arising out of or resulting from any inaccuracy or breach of a Seller Fundamental Representation shall 

not be included for the purpose of determining whether the aggregate amount of Losses under Section 11.2(a)(i) exceed the Cap. 

(d) If applicable, any Losses that the Purchaser Indemnified Parties are entitled to recover pursuant to Section 11.2(a)

(i) for any inaccuracy or breach of Seller Fundamental Representations (other than constituting fraud) or Section 8.1 shall be satisfied in 

the following order of recovery: (i) first, solely to the extent any portion of the retention amount under the transaction representation 

and warranties insurance policy acquired by Purchaser in connection with this Agreement (the “R&W Policy”) remains to be eroded, 

recovered directly from Seller to the extent of such remaining retention amount, subject to the other limitations set forth in this 

Section 11.2, (ii) second, by submission of claims to the R&W Policy, and (iii) third, solely to the extent the policy limit under the 

R&W Policy has been reached and coverage thereunder has been fully depleted, recovered directly from Seller, subject to the other 

limitations set forth in this Section 11.2. 

11.3 Indemnification by Purchaser. 

(a) Subject to the provisions of this Article XI and except with respect to indemnification for Taxes which shall be 

governed by Article VIII, effective as of and after the Closing, Purchaser and the members of the Alkali Group shall jointly and 

severally indemnify, defend and hold harmless Seller and its Affiliates, and their respective managers, officers, directors, employees, 

representatives, successors and assigns (collectively, the “Seller Indemnified Parties”), from and against any and all Losses incurred or 

suffered by any of the Seller Indemnified Parties arising by reason of or resulting from (i) any inaccuracy or breach of any 

representation or warranty of Purchaser contained in Article V of this Agreement or in any schedule or certificate delivered hereunder; 

and (ii) any nonfulfillment or breach of any covenant or agreement of Purchaser contained in this Agreement or in any schedule or 

certificate delivered hereunder. 

(b) Notwithstanding any other provision to the contrary, Purchaser and the members of the Alkali Group shall not be 

required to indemnify, defend or hold harmless any Seller Indemnified Party against, or reimburse any Seller Indemnified Party for, any 

Losses pursuant to Section 11.3(a)(i), (i) unless such claim individually or a series of related claims involves Losses in excess of the De 

Minimis Amount, it being understood that if such Losses do 
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not exceed the De Minimis Amount, such Losses shall not be applied to or considered for purposes of calculating the aggregate amount 

of Seller Indemnified Parties’ Losses under this Section 11.3(b), (ii) until the aggregate amount of Seller Indemnified Parties’ Losses 

under Section 11.3(a)(i) exceeds the Deductible, it being understood that if such Losses exceed the Deductible, Purchaser shall be 

obligated for only Seller Indemnified Parties’ Losses under Section 11.3(a)(i) in excess of the Deductible, and (iii) for any Losses of 

Seller under Section 11.3(a)(i) to the extent that the aggregate amount of such Losses exceed the Cap. 

(c) Notwithstanding any other provision to the contrary (including Section 11.3(b)), no claim for indemnification 

pursuant to (i) Section 11.3(a)(i) arising out of or resulting from any inaccuracy or breach of the representations and warranties set forth 

in Sections 5.1 (Organization and Qualification), 5.2 (Authority Relative to this Agreement), and 5.6 (Brokers) (collectively, the 

“Purchaser Fundamental Representations”) or (ii) constituting fraud of Purchaser or its Affiliates shall be subject to the De Minimis 

Amount, the Deductible or the Cap; provided that, the maximum aggregate indemnification amount to which the Seller Indemnified 

Parties may be entitled pursuant to Section 11.3 shall be equal to the Purchase Price, and the maximum aggregate indemnification 

amount to which Seller Indemnified Parties may be entitled pursuant to Section 8.2 shall be equal to $198,750,000. For the avoidance of 

doubt, Losses arising out of or resulting from any inaccuracy or breach of a Purchaser Fundamental Representation shall not be 

included for the purpose of determining whether the aggregate amount of Losses under Section 11.3(a)(i) exceed the Cap. 

11.4 Indemnification Procedures. 

(a) A Person that may be entitled to be indemnified under this Agreement (the “Indemnified Party”) shall promptly 

notify the Party or Parties liable for such indemnification (the “Indemnifying Party”) in writing of any pending or threatened Action, 

Order, claim or demand that the Indemnified Party has determined gives or would reasonably be expected to give rise to a right of 

indemnification under this Agreement (including a pending or threatened Action, Order, claim or demand asserted by a third Party 

against the Indemnified Party, such claim being a “Third Party Claim”), describing in reasonable detail the facts and circumstances with 

respect to the subject matter of such claim or demand to the extent then known; provided, however, that the failure to provide such 

notice shall not release the Indemnifying Party from any of its obligations under this Article XI except to the extent that the 

Indemnifying Party is prejudiced by such failure, it being agreed that notices for claims in respect of a breach of a representation, 

warranty, covenant or agreement must be delivered prior to the expiration of any applicable survival period specified in Section 11.1 for 

such representation, warranty, covenant or agreement. 

(b) Upon receipt of a notice of a Third Party Claim for indemnity from an Indemnified Party pursuant to Section 11.2

(a) or Section 11.3(a), the Indemnifying Party will be entitled, by notice to the Indemnified Party, acknowledging its irrevocable and 

unconditional obligation to fully indemnify the Indemnified Party hereunder against any Losses that may result from such Third Party 

Claim, delivered within twenty (20) Business Days of the receipt of notice of such Third Party Claim, to assume the defense and control 

of such Third Party Claim (at the expense of such Indemnifying Party); provided that, if the Indemnifying Party assumes the defense 

and control of such Third Party Claim, the Indemnifying Party shall allow the 
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Indemnified Party a reasonable opportunity to participate in the defense of such Third Party Claim (but not control or make decisions 

related thereto) with its own counsel and at its own expense. Notwithstanding the foregoing, the Indemnifying Party will not be entitled 

to assume or maintain the defense of any Third Party Claim if (i) the Third Party Claim seeks, in addition to or in lieu of monetary 

damages, any injunction or other equitable relief against the Indemnified Party (or any Affiliates thereof), (ii) the Third Party Claim 

relates to or arises in connection with any criminal proceeding, action, indictment, allegation or investigation, (iii) under applicable 

standards of professional conduct, a conflict on any significant issue exists between the Indemnifying Party and the Indemnified Party 

in respect of the Third Party Claim, or the Indemnified Party has available to it one or more defenses or counterclaims that are 

inconsistent with or different from those that may be available to the Indemnifying Party with respect to such Third Party Claim, 

(iv) the Indemnified Party reasonably believes an adverse determination with respect to the Third Party Claim would be materially 

detrimental to or materially injure the reputation, future business prospects or position in any other action of the Indemnified Party or its 

Affiliates, (v) the Indemnifying Party has failed to vigorously prosecute or defend such Third Party Claim, (vi) the Third Party Claim 

would give rise to Losses which are more than the amount indemnifiable by the Indemnifying Party under this Agreement or (vii) the 

Indemnified Party’s third party insurer has assumed the defense of such Third Party Claim. If the Indemnifying Party does not assume 

the defense and control of any Third Party Claim pursuant to this Section 11.4(b), the Indemnified Party shall be entitled to assume and 

control such defense; provided that the Indemnifying Party may nonetheless participate in the defense of such Third Party Claim (but 

not control or make decisions related thereto) with its own counsel and at its own expense. If the Indemnifying Party assumes the 

defense and control of a Third Party Claim, the Indemnifying Party shall select counsel, contractors and consultants of recognized 

standing and competence and shall use commercially reasonable efforts in the defense or settlement of such Third Party Claim. 

Purchaser or Seller, as the case may be, shall, and shall cause each of their Affiliates and representatives to, reasonably cooperate with 

such other Person in the defense of any Third Party Claim, including by furnishing books and records, personnel and witnesses, as 

appropriate for any defense of such Third Party Claim. If the Indemnifying Party has assumed the defense and control of a Third Party 

Claim, it shall be authorized to consent to a settlement of, or the entry of any judgment arising from, any Third Party Claim, in its sole 

discretion and without the consent of any Indemnified Party; provided that (i) the Indemnifying Party shall obtain the prior written 

consent of the Indemnified Party (not to be unreasonably withheld, conditioned or delayed) if such settlement or judgment involves any 

injunctive relief binding on any of the Indemnified Parties or any finding or admission of any violation of Law or admission of any 

wrongdoing by any Indemnified Party, and (ii) the Indemnifying Party shall (A) pay or cause to be paid all amounts in such settlement 

or judgment (other than to the extent that such liabilities would constitute Losses to which the De Minimis Amount, Deductible or Cap 

would be applicable in accordance with the applicable provisions of Sections 11.2(b) and 11.2(c) or Sections 11.3(b) and 11.3(c), as 

applicable) and (B) obtain, as a condition of any settlement or other resolution, a complete and unconditional release of the Indemnified 

Parties potentially affected by such Third Party Claim. No Indemnified Party will consent to the entry of any judgment or enter into any 

settlement or compromise with respect to a Third Party Claim without the prior written consent of the Indemnifying Party (not to be 

unreasonably withheld, conditioned and delayed); provided that, notwithstanding the foregoing, the Indemnified Party shall have the 

right to pay or settle any such claim if it irrevocably waives in a writing delivered to the Indemnifying Party any right to indemnity 

therefor under this Agreement. 
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11.5 Exclusive Remedy and Release. Except in the case of fraud and except with respect to (a) the matters covered by 

Sections 2.5, 2.6, 2.7, 12.10 or 12.13, (b) the Ancillary Agreements and (c) with respect to any matter relating to Taxes (which shall be 

governed exclusively by Article VIII, Sections 11.1, 11.2 and 11.3), Purchaser and Seller acknowledge and agree that, following the 

Closing, the indemnification provisions of Sections 11.2 and 11.3 shall be the sole and exclusive remedies of Seller and Purchaser, 

respectively, and their respective Affiliates, including with respect to Purchaser after the Closing, the members of the Alkali Group, for 

any Losses (including any Losses from claims for breach of contract, warranty, tortious conduct (including negligence) or otherwise and 

whether predicated on common law, statute, strict liability or otherwise) that each Party may at any time suffer or incur, or become 

subject to, as a result of, or in connection with the transactions contemplated by this Agreement and the Sale, including any breach of 

any representation or warranty in this Agreement by any Party, or any failure by any Party to perform or comply with any covenant or 

agreement that, by its terms, was to have been performed, or complied with, under this Agreement. Without limiting the generality of 

the foregoing, the Parties hereto hereby irrevocably waive any right of rescission they or their respective Affiliates may otherwise have 

or to which they may become entitled. 

11.6 Additional Indemnification Provisions. With respect to each indemnification obligation contained in this Article 

XI, all Losses shall be net of any third-party insurance and indemnity proceeds (other than the proceeds of the R&W Policy) that are 

actually recovered by the Indemnified Party in connection with the facts giving rise to the right of indemnification (it being agreed that 

if such third-party insurance or indemnification proceeds in respect of such facts are recovered by the Indemnified Party subsequent to 

the Indemnifying Party’s making of an indemnification payment in satisfaction of its applicable indemnification obligation, such 

proceeds shall be promptly remitted to the Indemnifying Party to the extent of the indemnification payment made), in each case net of 

any costs incurred to recover such amounts or any increase in premiums resulting from such claim. Upon making any payment to the 

Indemnified Party for any indemnification claim pursuant to this Article XI (excluding, for the avoidance of doubt, any recovery by 

Purchaser from the R&W Policy), the Indemnifying Party shall be subrogated, to the extent of such payment, to any and all rights that 

the Indemnified Party may have against any third parties with respect to the subject matter underlying such indemnification claim, and 

the Indemnified Party shall assign any and all such rights to the Indemnifying Party. Notwithstanding any other provision to the 

contrary, for purposes of determining whether there has been a breach or inaccuracy of any representation or warranty, or the amount of 

any Loss related to any such breach or inaccuracy, under Section 11.2(a)(i) or Section 11.3(a)(i), the representations and warranties set 

forth in this Agreement and in any certificate furnished pursuant to this Agreement shall be considered without giving effect to any 

materiality limitation or qualification (including the terms “material” or “Material Adverse Effect”) (other than references to “material” 

or “Material Adverse Effect” (x) solely with respect to the standard that must be met to create an obligation to include items in a list set 

forth in a Company Disclosure Schedule or Purchaser Disclosure Schedule or (y) contained within the definition of “Permitted Lien”); 

provided, that this sentence shall not apply to (i) the phrase “in all material respects” set forth in Section 3.5(a) and Section 3.5(b) and 

(ii) the 
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representations and warranties set forth in the last sentence of Section 3.6. The right to indemnification shall not be affected by any 

investigation or audit conducted prior to or after Closing or the knowledge of any party of any breach of a representation, warranty or 

covenant by any other party at any time. Each Party shall have the right, irrespective of any knowledge or investigation, to rely fully on 

the representations, warranties and covenants of the other Parties in this Agreement and the Ancillary Agreements. 

11.7 Limitation of Liability. In no event shall any Indemnifying Party have liability to any Indemnified Party for any 

punitive damages or damages that are not reasonably foreseeable; provided that, in each case, such limitation shall not limit recovery to 

the extent any such damages (i) are the result of fraud or (ii) are payable to a Third Party as part of a Third Party Claim against an 

Indemnified Party that is indemnifiable hereunder. To the extent any claim may be recoverable pursuant to more than one section of this 

Article XI, the Indemnified Party may make such claim under any such section in the alternative; provided, however, that any Liability 

for indemnification hereunder shall be determined without duplication of recovery by reason of state of facts giving rise to such 

Liability constituting a breach of more than one representation, warranty, covenant or agreement. 

11.8 Tax Benefits. Payments made to the Purchaser Indemnified Parties or the Seller Indemnified Parties pursuant to 

Sections 8.1, 8.2, 11.2(a) or 11.3(a) in respect of any Loss shall be reduced by an amount equal to any Tax benefit actually realized as a 

result of such Loss by the Purchaser Indemnified Party or any of its Affiliates or the Seller Indemnified Party or any of its Affiliates, as 

applicable. 

ARTICLE XII 

GENERAL PROVISIONS 

12.1 Interpretation; Absence of Presumption. 

(a) It is understood and agreed that the specification of any dollar amount in the representations and warranties 

contained in this Agreement or the inclusion of any specific item in the Company Disclosure Schedule or Purchaser Disclosure 

Schedule is not intended to imply that such amounts or higher or lower amounts, or the items so included or other items, are or are not 

material, and no Party shall use the fact of the setting of such amounts or the fact of the inclusion of any such item in the Company 

Disclosure Schedule or Purchaser Disclosure Schedule in any dispute or controversy between the Parties as to whether any obligation, 

item or matter not described in this Agreement or included in the Company Disclosure Schedule or Purchaser Disclosure Schedule is or 

is not material for purposes of this Agreement. 

(b) For the purposes of this Agreement, (i) words in the singular shall be held to include the plural and vice versa, and 

words of one gender shall be held to include the other gender as the context requires; (ii) references to the terms Article, Section, 

paragraph, Exhibit and Schedule are references to the Articles, Sections, paragraphs, Exhibits and Schedules to this Agreement unless 

otherwise specified; (iii) the terms “hereof,” “herein,” “hereby,” “hereto,” and derivative or similar words refer to this entire 

Agreement, including the Schedules and Exhibits hereto; (iv) references to “$” shall mean U.S. dollars; (v) the word “including” and 

words of 
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similar import when used in this Agreement and the Ancillary Agreements shall mean “including without limitation,” unless otherwise 

specified; (vi) the word “or” shall not be exclusive; (vii) references to “written” or “in writing” include in electronic form; 

(viii) provisions shall apply, when appropriate, to successive events and transactions; (ix) the headings contained in this Agreement and 

the Ancillary Agreements are for reference purposes only and shall not affect in any way the meaning or interpretation of this 

Agreement and the Ancillary Agreements; (x) Seller and Purchaser have each participated in the negotiation and drafting of this 

Agreement and the Ancillary Agreements and if an ambiguity or question of interpretation should arise, this Agreement and the 

Ancillary Agreements shall be construed as if drafted jointly by the parties thereto and no presumption or burden of proof shall arise 

favoring or burdening either Party by virtue of the authorship of any of the provisions in this Agreement or the Ancillary Agreements; 

(xi) a reference to any Person includes such Person’s successors and permitted assigns; (xii) any reference to “days” means calendar 

days unless Business Days are expressly specified; (xiii) when calculating the period of time before which, within which or following 

which any act is to be done or step taken pursuant to this Agreement, the date that is the reference date in calculating such period shall 

be excluded and if the last day of such period is not a Business Day, the period shall end at the close of business on the next succeeding 

Business Day; and (xiv) the words “in the ordinary course of business” when used in this Agreement and the Ancillary Agreements 

shall be deemed to be followed by the words “consistent with past practice” unless otherwise specified. If the Closing shall occur, 

notwithstanding anything in this Agreement to the contrary, any payment obligation of Purchaser hereunder shall be a joint and several 

obligation of Purchaser and the members of the Alkali Group. 

(c) Any disclosure with respect to a section or schedule of this Agreement, including any section of the Company 

Disclosure Schedule or Purchaser Disclosure Schedule, shall be deemed to be disclosed for other sections and schedules of this 

Agreement, including any section of the Company Disclosure Schedule or Purchaser Disclosure Schedule, to the extent that the 

relevance of such disclosure to such other sections or schedules is reasonably apparent on the face of such disclosure. 

12.2 Governing Law; Jurisdiction and Forum; Waiver of Jury Trial. 

(a) This Agreement shall be governed by and construed in accordance with the Laws of the State of Delaware 

applicable to contracts executed and to be performed wholly within such State and without reference to the choice-of-law principles that 

would result in the application of the Laws of a different jurisdiction. 

(b) Each Party irrevocably submits to the exclusive jurisdiction of the Court of Chancery of the State of Delaware (or, 

solely if such court declines jurisdiction, in any federal court located in the State of Delaware) for any Action arising out of or relating 

to this Agreement or the Financing, and hereby irrevocably agrees that all claims in respect of such Action shall be heard and 

determined in such court. Each Party hereby irrevocably waives, to the fullest extent that it may effectively do so, the defense of an 

inconvenient forum to the maintenance of such Action. The Parties further agree, (i) to the extent permitted by Law, that final and 

unappealable judgment against any of them in any Action contemplated above shall be conclusive and may be enforced in any other 

jurisdiction within or outside the United States by suit on the judgment, a certified copy of which shall be conclusive evidence of the 

fact and amount of such judgment and (ii) that service of process upon such Party in any such action or proceeding shall be effective if 

notice is given in accordance with Section 12.6. 
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(c) EACH PARTY TO THIS AGREEMENT WAIVES TRIAL BY JURY IN ANY ACTION, PROCEEDING OR 

COUNTERCLAIM BROUGHT BY ANY OF THEM AGAINST THE OTHER ARISING OUT OF OR IN ANY WAY CONNECTED 

WITH THIS AGREEMENT (INCLUDING ANY SUIT, ACTION OR OTHER PROCEEDING AGAINST OR INVOLVING ANY 

FINANCING SOURCE, INCLUDING THEIR RESPECTIVE SUCCESSORS AND PERMITTED ASSIGNS), OR ANY OTHER 

AGREEMENTS EXECUTED IN CONNECTION HEREWITH OR THE ADMINISTRATION THEREOF OR ANY OF THE 

TRANSACTIONS CONTEMPLATED HEREIN OR THEREIN. NO PARTY TO THIS AGREEMENT SHALL SEEK A JURY 

TRIAL IN ANY LAWSUIT, PROCEEDING, COUNTERCLAIM OR ANY OTHER LITIGATION PROCEDURE BASED UPON, 

OR ARISING OUT OF, THIS AGREEMENT OR ANY RELATED INSTRUMENTS OR THE RELATIONSHIP BETWEEN THE 

PARTIES. NO PARTY WILL SEEK TO CONSOLIDATE ANY SUCH ACTION IN WHICH A JURY TRIAL HAS BEEN WAIVED 

WITH ANY OTHER ACTION IN WHICH A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED. EACH PARTY TO THIS 

AGREEMENT CERTIFIES THAT IT HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT OR INSTRUMENT BY, 

AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS SET FORTH ABOVE IN THIS SECTION 12.2. 

NO PARTY HAS IN ANY WAY AGREED WITH OR REPRESENTED TO ANY OTHER PARTY THAT THE PROVISIONS OF 

THIS SECTION 12.2 WILL NOT BE FULLY ENFORCED IN ALL INSTANCES. 

(d) Notwithstanding anything herein to the contrary, each Party agrees (i) that (x) any action of any kind or nature, 

whether at law or equity, in contract, in tort or otherwise, against a Financing Source in connection with this Agreement, the Financing, 

any Alternative Financing, the Debt Commitment Letters or the Fee Letters (or any commitment letter or fee letter in connection with 

an Alternative Financing) or the transactions or services contemplated hereby or thereby shall be brought exclusively in a state or 

federal court sitting in the Borough of Manhattan within the City of New York, New York and the appellate courts thereof, (y) it will 

not, and will not permit any of its controlled Affiliates to, bring or support anyone else in bringing such claim, suit, action or proceeding 

in any court other than a state or federal court sitting in the Borough of Manhattan within the City of New York, New York and (z) each 

Party submits for itself and its property with respect to any such action to the exclusive jurisdiction of such courts, (ii) that service of 

process, summons, notice or document by registered mail addressed to it at its address provided in Section 12.6 shall be effective 

service of process against it for any such action brought in any such court, (iii) to waive and hereby irrevocably waives, to the fullest 

extent permitted by Law, any objection which it may now or hereafter have to the laying of venue of, and the defense of an 

inconvenient forum to the maintenance of, any such Action in any such court, (iv) that a final judgment in any such Action shall be 

conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other manner provided by Law, (v) that the 

Laws of the State of New York shall govern any such Action and (vi) to irrevocably waive and hereby waives any right to a trial by jury 

in any such action to the same extent such rights are waived pursuant to clause (c) of this Section 11.2. 
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12.3 Entire Agreement. This Agreement, together with the Ancillary Agreements and the Exhibits and Schedules 

hereto and thereto and the Confidentiality Agreement, constitutes the entire agreement between the Parties with respect to the subject 

matter of this Agreement and supersedes any prior discussion, correspondence, negotiation, proposed term sheet, agreement, 

understanding or arrangement, written or oral, and there are no agreements, understandings, representations or warranties between the 

Parties other than those set forth or referred to in this Agreement. 

12.4 No Third Party Beneficiaries. Except for (i) Section 6.11, Section 11.2 and Section 11.3, which are intended to 

benefit, and to be enforceable by, the Persons specified therein, and (iii) Section 12.2(d), Section 12.4, the last sentence of Section 12.7, 

Section 12.8, and Section 12.15, which are intended to benefit and to be enforceable by the Financing Sources (it being understood such 

Financing Sources shall be third-party beneficiaries of such provisions), this Agreement, together with the Ancillary Agreements and 

the Exhibits and Schedules hereto and thereto, is not intended to confer on or on behalf of any Person not a party to this Agreement (and 

their successors and assigns) any rights, benefits, causes of action or remedies with respect to the subject matter or any provision hereof. 

12.5 Expenses. Except as set forth in this Agreement, whether the transactions contemplated by this Agreement are 

consummated or not, all legal and other costs and expenses incurred in connection with this Agreement and the transactions 

contemplated by this Agreement shall be paid by the Party (including Seller in respect of Seller Expenses) incurring such costs and 

expenses unless expressly otherwise contemplated in this Agreement; provided, however, that (i) the expenses of the members of the 

Alkali Group in connection with seeking consents and approvals required pursuant to Section 6.3 or Section 6.12 of this Agreement 

shall be borne by Purchaser and (ii) Seller Expenses shall be borne by Seller. 

12.6 Notices. All notices and other communications to be given to any Party hereunder shall be sufficiently given for 

all purposes hereunder if in writing and upon delivery if delivered by hand, one (1) Business Day after being sent by courier or 

overnight delivery service, three (3) Business Days after being mailed by certified or registered mail, return receipt requested, with 

appropriate postage prepaid, or when sent in the form of a facsimile and receipt confirmation is received, and shall be directed to the 

address or facsimile number set forth below (or at such other address or facsimile number as such Party shall designate by like notice): 

(a) If to Seller or Seller Parent: 

Tronox US Holdings Inc. 

263 Tresser Boulevard, Suite 1100 

Stamford, CT 06901 

Attention: General Counsel 

Facsimile: (203) 705-3703 
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with a copy (which shall not constitute notice) to: 

Kirkland & Ellis LLP 

300 North LaSalle Street 

Chicago, Illinois 60654 

Attention: R. Scott Falk, P.C. 

John Kupiec 

Facsimile: (212) 446-6460 

(b) If to Purchaser: 

Genesis Energy, L.P. 

919 Milam, Suite 2100 

Houston, TX 77002 

Attention: Grant E. Sims 

Telephone: (713) 860-2500 

Facsimile: (713) 860-2647 

with a copy (which shall not constitute notice) to: 

Akin Gump Strauss Hauer & Feld LLP 

1111 Louisiana, Suite 4400 

Houston, Texas 77002 

Attention: J. Vincent Kendrick 

 Patrick Hurley 

Telephone: (713) 220-5839 (J. Vincent Kendrick) 

 (713) 220-8132 (Patrick Hurley) 

Facsimile: (713) 236-0822 

12.7 Successors and Assigns. This Agreement shall be binding upon and inure to the benefit of the Parties to this 

Agreement and their respective successors and assigns; provided, however, that no Party to this Agreement may directly or indirectly 

assign any or all of its rights or delegate any or all of its obligations under this Agreement without the express prior written consent of 

the other Party to this Agreement; provided that Purchaser may assign its rights and obligations to another member of the Purchaser 

Group; provided, further, that in such event Purchaser shall remain liable for its obligations hereunder notwithstanding such assignment. 

Notwithstanding anything to the contrary included in the preceding sentence, Purchaser may, without the consent of Seller, collaterally 

assign this Agreement, in whole or in part, to any Debt Financing Source as collateral security. 

12.8 Amendments and Waivers. This Agreement may not be modified or amended except by an instrument or 

instruments in writing signed by the Party against whom enforcement of any such modification or amendment is sought. Either Party to 

this Agreement may, only by an instrument in writing, waive compliance by the other Party to this Agreement with any term or 

provision of this Agreement on the part of such other Party to this Agreement to be performed or complied with. The waiver by any 

Party to this Agreement of a breach of any 
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term or provision of this Agreement shall not be construed as a waiver of any subsequent breach. No failure or delay by any party in 

exercising any right or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any 

other or further exercise thereof or the exercise of any other right, power or privilege. Notwithstanding anything to the contrary 

contained herein, Section 12.2(d), Section 12.4, the last sentence of Section 12.7, Section 12.15 and this Section 12.8 (and any other 

provision of this Agreement to the extent a modification, waiver or termination of such provision that would modify the substance of 

such Sections) may not be amended, supplemented, waived or otherwise modified in any manner that impacts or is otherwise adverse in 

any respect to the Financing Sources without the prior written consent of the Financing Sources, as applicable. 

12.9 Severability. If any term, provision, covenant or restriction of this Agreement is held by a court of competent 

jurisdiction or other authority to be invalid, void or unenforceable, the remainder of the terms, provisions, covenants and restrictions of 

this Agreement shall remain in full force and effect and shall in no way be affected, impaired or invalidated so long as the economic or 

legal substance of the transactions contemplated hereby is not affected in any manner materially adverse to any Party. Upon such a 

determination, the Parties shall negotiate in good faith to modify this Agreement so as to effect the original intent of the Parties as 

closely as possible in a mutually acceptable manner in order that the transactions contemplated hereby be consummated as originally 

contemplated to the fullest extent possible. 

12.10 Specific Performance. The Parties agree that irreparable damage, for which monetary damages (even if 

available) would not be an adequate remedy, would occur in the event that the Parties do not perform any provision of this Agreement 

in accordance with its specified terms or otherwise breach such provisions. Accordingly, the Parties acknowledge and agree that (i) the 

Parties shall be entitled to an injunction, specific performance and other equitable relief to prevent breaches or threatened breaches of 

this Agreement and to enforce specifically the terms and provisions hereof, in addition to any other remedy to which they are entitled in 

Law or in equity and (ii) the provisions set forth in Section 10.3 (A) are not intended to and do not adequately compensate for the harm 

that would result from a breach of this Agreement prior to its valid termination and (B) shall not be construed to diminish or otherwise 

impair in any respect any Party’s right to an injunction, specific performance, or other equitable relief. Each of the Parties agrees that it 

will not oppose the granting of an injunction, specific performance and other equitable relief on the basis that any other Party has an 

adequate remedy at Law or that any award of specific performance is not an appropriate remedy for any reason at Law or in equity. Any 

Party seeking an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions of 

this Agreement shall not be required to provide any bond or other security in connection with such order or injunction. The foregoing is 

in addition to any other remedy to which any Party is entitled at law, in equity or otherwise. The Parties further agree that nothing set 

forth in this Section 12.10 shall require any Party to institute any Action for (or limit any Party’s right to institute any Action for) 

specific performance under this Section 12.10 prior to or as a condition to exercising any termination right under Article X. If any Party 

brings any Action to enforce specifically the performance of the terms and provisions hereof by any other Party, the Outside Date shall 

automatically be extended by (x) the amount of time during which such action is pending, plus twenty (20) Business Days or (y) such 

other time period established by the court presiding over such Action. 
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12.11 No Admission. Nothing herein shall be deemed an admission by Seller or any of its Affiliates, in any Action or 

proceeding involving a third party, that Seller or any of its Affiliates or any such third party is or is not in breach or violation of, or in 

default in, the performance or observance of any term or provisions of any Contract. 

12.12 Counterparts. This Agreement may be executed in one or more counterparts, and by either of the Parties in 

separate counterparts, each of which when executed shall be deemed to be an original but all of which taken together shall constitute 

one and the same agreement. Delivery of an executed counterpart of a signature page to this Agreement by facsimile shall be as 

effective as delivery of a manually executed counterpart of this Agreement. 

12.13 Parent Guarantee. 

(a) In order to induce Purchaser to enter into this Agreement, Seller Parent hereby absolutely, irrevocably and 

unconditionally guarantees to the Purchaser Indemnified Parties, their successors and assigns, the full performance and observation of 

all the terms, covenants, conditions, provisions and agreements to be performed or observed by Seller or the Company when required to 

be performed or observed, and the payment in full of all amounts owed by Seller and the Company to any Purchaser Indemnified 

Parties when due and payable, in each case in accordance with the terms of this Agreement or the Ancillary Agreements. Such 

guarantee shall be as primary obligor and not merely as surety, shall be a guarantee of payment and performance and not of collection 

and shall be a continuing guarantee. Seller Parent hereby waives acceptance, diligence, promptness, presentment, demand of payment or 

performance, filing of claims with a court in the event of insolvency or bankruptcy of Seller or the Company, any right to require a 

proceeding (or other exhaustion of remedies) first against Seller or the Company or to join Seller or the Company in any enforcement 

action or to first resort to any other means of obtaining payment or performance, protest, notice and all demands whatsoever. Seller 

Parent agrees to pay any and all costs and expenses (including reasonable fees and disbursements of counsel) incurred by any of the 

Purchaser Indemnified Parties in enforcing any rights under this Section 12.13. Seller Parent hereby makes all of the representations and 

warranties set forth in Sections 4.1 (except that the reference to the “State of Delaware” shall be deemed to be replaced by 

“Commonwealth of Australia”), 4.2 and 4.3, with references therein to “Seller” deemed to be replaced by “Seller Parent”. Seller Parent 

hereby acknowledges and agrees to be bound by all of the provisions of Article XII of this Agreement. References in Section 12.13(a) 

to the Company shall be deemed to mean and refer to the obligations of Company prior to the Closing. 

(b) Seller Parent hereby irrevocably designates and appoints Seller (in such capacity, the “Process Agent”) as its 

authorized agent to accept and acknowledge on its behalf, in the manner provided for notices to Seller, as the Seller, in Section 12.6 of 

this Agreement, service of any and all process which may be served in any Action arising out of or relating to this Agreement and 

hereby consents to process being served upon the Process Agent in any such Action. Seller hereby accepts the foregoing appointment. 

Seller Parent irrevocably waives, to the fullest extent permitted by Law, all claim of error by reason of any such service and agrees that 

such service shall be deemed in every respect effective service of process upon it in any such Action and shall, to the fullest extent 

permitted by Law, be taken and held to be valid and personal service upon and personal delivery to it. If Seller ceases to act as Process 

Agent at any time, Seller Parent covenants and agrees to designate irrevocably and appoint without delay another such agent domiciled 

in the U.S. reasonably satisfactory to Purchaser and to deliver promptly to Purchaser evidence in writing of such other agent’s 

acceptance of such appointment. 
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12.14 Waiver of Conflicts. Recognizing that Kirkland & Ellis LLP has acted as legal counsel to Seller and its 

Affiliates and the Company and its Subsidiaries prior to the Closing, and that Kirkland & Ellis LLP intends to act as legal counsel to 

Seller and its Affiliates (which will no longer include the Company and its Subsidiaries) after the Closing, each of Purchaser and the 

Company hereby waives, on its own behalf and agrees to cause its Affiliates to waive, any conflicts that may arise in connection with 

Kirkland & Ellis LLP representing Seller and/or its Affiliates after the Closing as such representation may relate to Purchaser, the 

Company or any of its Subsidiaries, or the transactions contemplated herein. In addition, all communications involving attorney-client 

confidences between Seller, its Affiliates, the Company or any of its Subsidiaries and Kirkland & Ellis LLP in the course of the 

negotiation, documentation and consummation of the transactions contemplated hereby shall be deemed to be attorney-client 

confidences that belong solely to Seller and its Affiliates (and not the Company or its Subsidiaries). Accordingly, the Company and 

each of its Subsidiaries shall not, without Seller’s consent, have access to any such communications, or to the files of Kirkland & Ellis 

LLP relating to its engagement, whether or not the Closing shall have occurred. Without limiting the generality of the foregoing, upon 

and after the Closing, (a) Seller and its Affiliates (and not the Company or its Subsidiaries) shall be the sole holders of the attorney-

client privilege with respect to such engagement, and none of the Company or any of its Subsidiaries shall be a holder thereof, (b) to the 

extent that files of Kirkland & Ellis LLP in respect of such engagement constitute property of the client, only Seller and its Affiliates 

(and not the Company or its Subsidiaries) shall hold such property rights and (c) Kirkland & Ellis LLP shall have no duty whatsoever to 

reveal or disclose any such attorney-client communications or files to the Company or any of its Subsidiaries by reason of any attorney-

client relationship between Kirkland & Ellis LLP and the Company or any of its Subsidiaries or otherwise. Purchaser further agrees, on 

its own behalf and on behalf of its Subsidiaries (including, after Closing, the Company and its Subsidiaries), that from and after Closing 

(a) the attorney-client privilege, all other evidentiary privileges, and the expectation of client confidence as to all Attorney-Client 

Communications belong to Seller and will not pass to or be claimed by Purchaser, the Company or any of their Subsidiaries, and 

(b) Seller will have the exclusive right to control, assert, or waive the attorney-client privilege, any other evidentiary privilege, and the 

expectation of client confidence with respect to such Attorney-Client Communications. Accordingly, Purchaser will not, and will cause 

each of its Subsidiaries (including, after Closing, the Company and its Subsidiaries) not to, (x) assert any attorney-client privilege, other 

evidentiary privilege, or expectation of client confidence with respect to any Attorney-Client Communication, except in the event of a 

post-Closing dispute with a Person that is not a Seller or a Seller’s Affiliate; or (y) take any action which could cause any Attorney-

Client Communication to cease being a confidential communication or to otherwise lose protection under the attorney-client privilege 

or any other evidentiary privilege, including waiving such protection in any dispute with a Person that is not a Seller or a Seller’s 

Affiliate. Notwithstanding the foregoing, in the event that a dispute arises between Purchaser or any member of the Alkali Group, on the 

one hand, and a third party (other than a party to this Agreement), on the other hand, after the Closing, the Purchaser and the Company 

may assert any attorney-client privilege to prevent disclosure of any such communications with Kirkland & Ellis LLP to such third 

party; provided, that the Company 
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may not waive such privilege without the prior written consent of Seller. Furthermore, Purchaser agrees, on its own behalf and on 

behalf of each of its Subsidiaries (including, after Closing, the Company and its Subsidiaries), that in the event of a dispute between any 

Seller or any Seller’s Affiliate on the one hand and the Company or any of its Subsidiaries on the other arising out of or relating to any 

matter in which Kirkland & Ellis LLP jointly represented both parties, neither the attorney-client privilege, the expectation of client 

confidence, nor any right to any other evidentiary privilege will protect from disclosure to such Seller or Seller’s Affiliate any 

information or documents developed or shared during the course of Kirkland & Ellis LLP’s joint representation. “Attorney-Client 

Communication’’ means any communication occurring on or prior to Closing between Kirkland & Ellis LLP on the one hand and the 

Company, its Subsidiaries, any Seller, or any of their respective Affiliates on the other hand that in any way relates to the transactions 

contemplated by this Agreement, including any representation, warranty, or covenant of any party under this Agreement or any related 

agreement. 

12.15 Exculpation of Financing Sources 

(a) Notwithstanding anything to the contrary contained herein, the Seller shall have no rights or claims against any 

Financing Source in connection with this Agreement, the Financing or the transactions contemplated hereby or thereby whether at 

law or equity, in contract, in tort or otherwise; provided that, the foregoing will not limit the rights of the Purchaser in respect of 

the Financing under any commitment letter related thereto. Seller (i) agrees that it shall not have the right to seek or obtain money 

damages or expense reimbursement (whether at law or in equity, in contract, in tort or otherwise) from any Financing Source, 

(ii) waives any and all claims against each Financing Source and (iii) hereby agrees that in no event shall any Financing Source 

have any liability or obligation to the Seller relating to or arising out of this Agreement, the Financing, any commitment letter 

related thereto or the transactions contemplated hereby. 

(b) Without limiting the foregoing, no Financing Source shall be subject to any special, consequential, punitive or 

indirect damages or damages of a tortious nature. 

(c) Solely for purposes of Section 12.15, “Seller” shall be deemed to include each of the Seller Group’s respective 

controlled affiliates and their and its respective controlled affiliates’ stockholders, partners, members, officers, directors, 

employees, controlling persons, agents and representatives. 

[Remainder of page intentionally left blank] 
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IN WITNESS WHEREOF, this Agreement has been signed by or on behalf of each of the Parties as of the day first 

above written. 

TRONOX ALKALI CORPORATION

By: /s/ Timothy C. Carlson

Name: Timothy C. Carlson

Title: Vice President and Chief Executive Officer

TRONOX US HOLDINGS INC.

By: /s/ Timothy C. Carlson

Name: Timothy C. Carlson

Title: Vice President and Chief Executive Officer

TRONOX LIMITED, solely for purposes of 

Section 6.2(a), Section 6.6, Section 12.13 and 

generally applicable provisions of Article XII

By: /s/ Peter Johnson

Name: Peter Johnston

Title: Chief Executive Officer

GENESIS ENERGY, L.P.,

By:  Genesis Energy LLC,

its general partner

By: /s/ Grant E. Sims

Name: Grant E. Sims

Title: Chief Executive Officer

[Signature Page to Stock Purchase Agreement] 
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CLASS A CONVERTIBLE PREFERRED UNIT 

PURCHASE AGREEMENT 

CLASS A CONVERTIBLE PREFERRED UNIT PURCHASE AGREEMENT dated August 2, 2017 (this “Agreement”), is by 

and among Genesis Energy, L.P., a Delaware limited partnership (the “Partnership”), and each of the Purchasers listed in Schedule A 

attached hereto, including the Purchaser Designees (as defined below) (each referred to herein as a “Purchaser” and collectively, the 

“Purchasers”). 

RECITALS: 

WHEREAS, the Partnership desires to issue and sell to the Purchasers, and each Purchaser desires to purchase from the 

Partnership, certain Class A Convertible Preferred Units (as defined below); 

WHEREAS, concurrently with the consummation of the transactions contemplated by this Agreement, the General Partner (as 

defined below) will execute and deliver an amendment (the “Partnership Agreement Amendment”) to the Partnership Agreement (as 

defined below) in the form attached as Exhibit D, which Partnership Agreement Amendment shall establish the terms of the Class A 

Convertible Preferred Units; 

WHEREAS, concurrently with the consummation of the transactions contemplated by this Agreement, the Partnership and the 

Purchasers will enter into a registration rights agreement, in the form attached as Exhibit E (the “Registration Rights Agreement”), 

pursuant to which the Partnership will provide the Purchasers with certain registration rights with respect to the Purchased Units and 

Conversion Units (each as defined below); and 

WHEREAS, concurrently with the consummation of the transactions contemplated by this Agreement, the General Partner, the 

Partnership and the Purchasers will enter into a board observer agreement, in the form attached as Exhibit F (the “Board Observer 

Agreement”), pursuant to which the Partnership and the General Partner (as defined below) will provide certain board observer rights to 

the Purchasers; 

NOW THEREFORE, in consideration of the mutual covenants and agreements set forth herein and for good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, the Partnership and each of the Purchasers, severally and 

not jointly, hereby agree as follows: 

ARTICLE I 

DEFINITIONS 

SECTION 1.01 Definitions. As used in this Agreement, and unless the context requires a different meaning, the following terms 

have the meanings indicated: 

“Action” against a Person means any lawsuit, action, proceeding, investigation, inquiry, or complaint before any Governmental 

Authority, mediator or arbitrator. 



“Affiliate” means, with respect to a specified Person, any other Person, whether now in existence or hereafter created, directly or 

indirectly controlling, controlled by or under direct or indirect common control with such specified Person. For purposes of this 

definition and the definition of Subsidiary, “control” (including, with correlative meanings, “controlling,” “controlled by,” and “under 

common control with”) means the power to direct or cause the direction of the management and policies of such Person, directly or 

indirectly, whether through the ownership of voting securities, by contract or otherwise. For the avoidance of doubt, for purposes of this 

Agreement, any fund, entity or account managed, advised or sub-advised, directly or indirectly, by a Purchaser or any of its Affiliates, 

or the direct or indirect equity owners, including general partners of a Purchaser or any of its Affiliates, shall be considered an Affiliate 

of such Purchaser. 

“Agreement” has the meaning given to such term in the introductory paragraph hereof. 

“Amended Partnership Agreement” means the Partnership Agreement, as amended as of the Closing Date, including pursuant to 

the Partnership Agreement Amendment. 

“Anticipated Closing Date” has the meaning given to such term in Section 2.02(a). 

“Anti-Corruption Laws” means anti-bribery and anti-corruption laws, regulations or ordinances applicable to the Partnership, its 

Subsidiaries and the Joint Ventures and their respective operations from time to time, including (i) the U.S. Foreign Corrupt Practices 

Act of 1977, as amended from time to time, (ii) the United Kingdom Bribery Act, as amended from time to time, (iii) anti-bribery 

legislation promulgated by the European Union and implemented by its member states, and (iv) legislation adopted in furtherance of the 

OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions. 

“Atlantis” has the meaning given to such term in Section 3.01(d). 

“Board” means the board of directors of the General Partner. 

“Board Observer Agreement” has the meaning given to such term in the recitals to this Agreement. 

“Business Day” means any day other than (a) a Saturday or Sunday or (b) a day on which banks located in Houston, Texas or New 

York, New York are authorized or obligated to close. 

“Class A Convertible Preferred Units” means Class A Convertible Preferred Units representing limited partner interests in the 

Partnership, the terms of which will be set forth in the Amended Partnership Agreement. 

“Class B Units” has the meaning given to such term in Section 3.01(b). 

“Closing” means the consummation of the purchase and sale of the Purchased Units on the Closing Date hereunder. 

“Closing Date” has the meaning given to such term in Section 2.03. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 
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“Common Units” means Common Units – Class A representing limited partner interests in the Partnership, the terms of which are 

set forth in the Partnership Agreement. 

“Confidentiality Agreements” means the confidentiality agreements entered into by the Partnership and each of the Purchasers or 

their Affiliates, as applicable, in connection with the transactions contemplated hereby, as may be amended from time to time. 

“Conversion Units” means Common Units issuable upon conversion of any of the Class A Convertible Preferred Units. 

“Credit Agreement” means, the Fourth Amended and Restated Credit Agreement dated as of June 30, 2014, among the 

Partnership, Wells Fargo Bank, National Association as administrative agent and issuing bank, Bank of America, N.A. and Bank of 

Montreal, as co-syndication agents, U.S. Bank National Association, as documentation agent, and the lenders party thereto, as amended 

from time to time. 

“Davison Registration Rights Agreement” means that certain Registration Rights Agreement dated July 25, 2007, as amended 

from time to time, among the Partnership, Davison Petroleum Products, L.L.C., a Louisiana limited liability company, Davison 

Transport, Inc., a Louisiana corporation, Transport Company, an Arkansas corporation, Terminal Service, Inc., a Louisiana corporation, 

and Sunshine Oil and Storage, Inc., a Louisiana corporation. 

“Delaware LLC Act” means the Delaware Limited Liability Company Act, as amended from time to time. 

“Delaware LP Act” means the Delaware Revised Uniform Limited Partnership Act, as amended from time to time. 

“Designation Notice” has the meaning given to such term in Section 2.01(b). 

“Designated Units” has the meaning given to such term in Section 2.01(b). 

“Drop-Dead Date” means the “Outside Date” as such term is defined in the Tronox SPA. 

“Environmental Laws” has the meaning given to such term in Section 3.22. 

“Equity Distribution Agreement” means the Equity Distribution Agreement, dated June 27, 2016, by and among the Partnership 

and RBC Capital Markets, LLC, BNP Paribas Securities Corp., Capital One Securities, Inc., Deutsche Bank Securities Inc., DNB 

Markets, Inc., Fifth Third Securities, Inc., Scotia Capital (USA) Inc. and SMBC Nikko Securities America, Inc. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended from time to time, and the regulations and 

published interpretations thereunder. 

“ERISA Affiliate” means, with respect to any entity, trade or business, any other entity, trade or business that is, or was at the 

relevant time, a member of a group described in Section 414(b), (c), (m) or (o) of the Code or any entity, whether or not incorporated, 

that is under common control with an entity, trade or business within the meaning of Section 4001(b)(1) of ERISA that includes or 

included the first 
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entity, trade or business, or that is, or was at the relevant time, a member of the same “controlled group” as the first entity, trade or 

business pursuant to Section 4001(a)(14) of ERISA. Any former ERISA Affiliate of the Partnership or any of its Subsidiaries shall 

continue to be considered an ERISA Affiliate of the Partnership for purposes of this definition with respect to the period it was an 

ERISA Affiliate of the Partnership and with respect to liabilities arising after such period for which the Partnership could be liable 

under the Code or ERISA. 

“Exchange Act” means the Securities Exchange Act of 1934, as amended from time to time, and the rules and regulations of the 

SEC promulgated thereunder. 

“Expense Notice” has the meaning given to such term in Section 2.02(a). 

“Funding Notice” has the meaning given to such term in Section 2.02(a). 

“GAAP” means generally accepted accounting principles in the United States of America in effect from time to time. 

“General Partner” means Genesis Energy, LLC, a Delaware limited liability company and the general partner of the Partnership. 

“Genesis Marine” has the meaning given to such term in Section 3.34. 

“Governmental Authority” means, with respect to any Person, the country, state, county, city and political subdivisions in which 

any Person or such Person’s Property is located or which exercises valid jurisdiction over any such Person or such Person’s Property, 

and any court, agency, department, commission, board, bureau, instrumentality, official or other regulatory (including self-regulated 

organizations or other non-governmental regulatory authorities) of any of them and any monetary authorities that exercise valid 

jurisdiction over any such Person or such Person’s Property. Unless otherwise specified, all references to Governmental Authority 

herein shall mean a Governmental Authority having jurisdiction over, where applicable, the Partnership, any of its Subsidiaries, the 

Joint Ventures or any of their Properties. 

“GP LLC Agreement” means the Second Amended and Restated Limited Liability Company Agreement of the General Partner, 

dated as of December 28, 2010, as amended from time to time. 

“Hazardous Materials” has the meaning given to such term in Section 3.22. 

“IDR Registration Rights Agreement” means that certain Registration Rights Agreement, dated December 28, 2010, among the 

Partnership and the unitholders party thereto. 

“Indemnified Party” has the meaning given to such term in Section 7.03. 

“Indemnifying Party” has the meaning given to such term in Section 7.03. 

“Independence Hub” has the meaning given to such term in Section 3.01(d). 

“Intellectual Property” has the meaning given to such term in Section 3.18. 
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“Issuer Agreement” has the meaning given to such term in Section 8.13. 

“Joinder Agreement” has the meaning given to such term in Section 2.01(b). 

“Joint Ventures” means, collectively, each of the direct or indirect joint ventures of which the Partnership and its Subsidiaries own 

less than a 50% interest in the outstanding equity, which are, as of the date hereof, Odyssey, Neptune, Manta Ray Offshore, Nautilus, 

Atlantis, T&P Syngas and Sandhill (the latter two Persons being deemed Joint Ventures hereunder). 

“KKR” means Rodeo Finance Aggregator LLC. 

“Law” or “Laws” means any federal, state, local or foreign order, writ, injunction, judgment, settlement, award, decree, statute, 

law, ordinance, rule or regulation. 

“Lien” means any mortgage, claim, pledge, lien (statutory or otherwise), security agreement, conditional sale or trust receipt or a 

lease, consignment or bailment, preference or priority, assessment, deed of trust, charge, easement, servitude, right of first offer, right of 

first refusal or other encumbrance upon or with respect to any property of any kind; provided, however, the term Lien shall not include 

a security interest in the equity interest in a Subsidiary or Joint Venture that is required to be pledged under such Subsidiary’s or Joint 

Venture’s organizational documents to the other equity holders of such Person. 

“Limited Partnership Subsidiaries” and “Limited Partnership Subsidiary” have the meaning given to such terms in Section 3.01(d). 

“Manta Ray Offshore” has the meaning given to such term in Section 3.01(d). 

“Money Laundering Laws” has the meaning given to such term in Section 3.20. 

“Multiemployer Plan” has the meaning give to such term in Section 3.36. 

“Nautilus” has the meaning given to such term in Section 3.01(d). 

“Neptune” has the meaning given to such term in Section 3.01(d). 

“Non-Recourse Party” has the meaning given to such term in Section 7.02. 

“NYSE” means The New York Stock Exchange. 

“Odyssey” has the meaning given to such term in Section 3.01(d). 

“OFAC” means the Office of Foreign Assets Control of the U.S. Treasury Department. 

“Operating Partnership” means Genesis Crude Oil, L.P., a Delaware limited partnership. 

“Organizational Documents” means (a) in the case of a corporation, its charter and by-laws; (b) in the case of a limited or general 

partnership, its partnership certificate, certificate of formation or similar organizational document and its partnership agreement; (c) in 

the case of a limited liability company, its articles of organization, certificate of formation or similar organizational documents and its 
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operating agreement, limited liability company agreement, membership agreement or other similar agreement; (d) in the case of a trust, 

its certificate of trust, certificate of formation or similar organizational document and its trust agreement or other similar agreement; and 

(e) in the case of any other entity, the organizational and governing documents of such entity. 

“Partnership” has the meaning given to such term in the introductory paragraph of this Agreement. 

“Partnership Agreement” means the Fifth Amended and Restated Agreement of Limited Partnership, dated as of December 28, 

2010, as amended as of the date of this Agreement. 

“Partnership Agreement Amendment” has the meaning given to such term in the recitals to this Agreement. 

“Partnership Bank Account” means the bank account designated as such by the Partnership pursuant to the Funding Notice. 

“Partnership Documents” means the contracts, indentures, mortgages, deeds of trust, loan or credit agreements, bonds, notes, 

debentures, evidences of indebtedness, swap agreements, leases or other instruments or agreements to which any of the Partnership or 

its Subsidiaries is a party or by which any of the Partnership or its Subsidiaries is bound or to which any of the property or assets of the 

Partnership or its Subsidiaries is subject that are material with respect to the Partnership and its Subsidiaries taken as a whole. 

“Partnership Financial Statements” has the meaning given to such term in Section 3.07. 

“Partnership Material Adverse Effect” means any change, event, condition or effect that, individually or together with any other 

changes, events, conditions or effects, (a) has had or would be reasonably likely to have a material adverse effect on (i) the legality, 

validity or enforceability of any Transaction Agreement, or (ii) the financial condition, business, assets or results of operations of the 

Partnership and its Subsidiaries, considered as a single enterprise, or (b) the ability of the Partnership or the General Partner to perform 

its obligations under, or to consummate the transactions contemplated by, the Transaction Agreements or the Tronox SPA in full on a 

timely basis. Notwithstanding the foregoing, a “Partnership Material Adverse Effect” shall not include any effect to the extent resulting 

or arising from: (i) a general deterioration in the economy or changes in the general state of the markets or industries in which the 

Partnership and its Subsidiaries operate (including, for the avoidance of doubt, adverse changes (A) in commodity prices, (B) in capital 

spending by participants or their customers in the energy sector, and (C) otherwise associated with changes in the energy sector and the 

resulting effect on the Partnership and its Subsidiaries, taken as a whole), except, with respect to this clause (i), to the extent that the 

Partnership and its Subsidiaries, considered as a single enterprise, are adversely affected in a disproportionate manner as compared to 

other industry participants; (ii) any deterioration in the condition of the capital markets, except, with respect to this clause (ii), to the 

extent that the Partnership and its Subsidiaries, considered as a single enterprise, are adversely affected in a disproportionate manner as 

compared to other industry participants; (iii) the outbreak or escalation of hostilities involving the United States, the declaration by the 

United States of a national emergency, acts of war (whether or not declared) or the occurrence of any other calamity or crisis, including 

acts of terrorism, hurricane, flood, tornado, earthquake or other natural disaster, that does not have a disproportionate effect on the 
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Partnership and its Subsidiaries, consolidated as a single enterprise; (iv) changes in GAAP or other accounting principles imposed upon 

the Partnership and its Subsidiaries or their respective businesses or any change in applicable Law, or the interpretation thereof, except, 

in each case, to the extent such change has a disproportionate effect on the Partnership and its Subsidiaries, considered as a single 

enterprise; (v) changes, in and of themselves, in the credit rating of the Partnership’s securities or the market price or trading volume of 

the Common Units (except that the underlying causes of any such changes may be considered in determining whether a Partnership 

Material Adverse Effect has occurred); (vi) any failure, in and of itself, of the Partnership to meet any internal or external projections, 

forecasts or estimates of revenue or earnings for any period (except that the underlying causes of any such failures may be considered in 

determining whether a Partnership Material Adverse Effect has occurred); or (vii) other than for purposes of Section 3.06, the issuance 

of the Class A Convertible Preferred Units. 

“Partnership Related Parties” has the meaning given to such term in Section 7.02. 

“Party” or “Parties” means the Partnership and the Purchasers party to this Agreement, individually or collectively, as the case 

may be. 

“Per Unit Price” means $33.71. 

“Permits” means any approval, authorizations, consents, licenses, permits, variances, waivers, grants, franchises, tariffs, 

concessions, exemptions, orders, registrations or certificates of a Governmental Authority. 

“Permitted Loan” means any bona fide loans or other extensions of credit entered into by a holder of Class A Convertible 

Preferred Units or Conversion Units or any of its Affiliates with one or more financial institutions and secured by a pledge, 

hypothecation or other grant of security interest in Class A Convertible Preferred Units, Conversion Units and/or related assets and/or 

cash, cash equivalents and/or letters of credit. 

“Permitted Transaction” means any derivative transaction or repurchase or reverse repurchase agreement entered into by a holder 

of Class A Convertible Preferred Units or Conversion Units or any of its Affiliates with one or more financial institutions, which may or 

may not be secured by a pledge, hypothecation or other grant of security interest in Class A Convertible Preferred Units, Common Units 

and/or related assets and/or cash, cash equivalents and/or letters of credit, including, without limitation, any transaction pursuant to 

which a Purchaser transfers Class A Convertible Preferred Units or Common Units held by such Purchaser, provided that the Purchaser 

retains the economic effects of ownership of such Class A Convertible Preferred Units following such transfer. 

“Person” means any individual, corporation, company, voluntary association, partnership, joint venture, trust, limited liability 

company, unincorporated organization, Governmental Authority, or any other form of entity. 

“PIK Units” means a Class A Convertible Preferred Unit issued pursuant to a Class A Convertible Preferred Unit distribution. 

“Plan” has the meaning given to such term in Section 3.36. 

“Poseidon” has the meaning given to such term in Section 3.01(d). 
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“Poseidon Credit Agreement” has the meaning given to such term in Section 3.01(d). 

“Property” or “Properties” means any interest or interests in any kind of property or asset, whether real, personal or mixed, or 

tangible or intangible (including Intellectual Property). 

“Purchase Price” means, with respect to each Purchaser, the dollar amount set forth opposite such Purchaser’s name under the 

heading “Purchase Price” on Schedule A hereto, as adjusted in accordance with Section 8.11, if applicable; provided, that in no event 

will the Purchase Price applicable to such Purchaser be increased without the prior written consent of such Purchaser. 

“Purchased Units” means, with respect to each Purchaser, the number of Class A Convertible Preferred Units, rounded up to the 

nearest whole unit, equal to the quotient determined by dividing (a) the Purchase Price paid by such Purchaser at the Closing by (b) the 

Per Unit Price. 

“Purchaser” and “Purchasers” have the meanings given to such terms in the introductory paragraph of this Agreement. 

“Purchaser Designee” has the meaning given to such term in Section 2.01(b). 

“Purchaser Material Adverse Effect” means any material adverse effect on the ability of a Purchaser to perform its obligations 

under the Transaction Agreements on a timely basis. 

“Purchaser Related Parties” has the meaning given to such term in Section 7.01. 

“Registration Rights Agreement” has the meaning given to such term in the recitals to this Agreement. 

“Reimbursable Expenses” means the reasonable and documented out-of-pocket expenses, including legal expenses, actually 

incurred by or on behalf of the Purchasers prior to the Closing in connection with the consummation of the transactions contemplated 

by the Transaction Agreements; provided, however, that the Reimbursable Expenses shall not exceed $750,000 in the aggregate. 

“Representatives” of any Person means the Affiliates, control persons, officers, directors, employees, agents, advisors, counsel, 

investment bankers, accountants and other representatives of such Person. 

“Sanctioned Person” means a Person that is (a) the subject of Sanctions, (b) located in or organized under the laws of a country or 

territory which is the subject of country- or territory-wide Sanctions (including Cuba, Iran, North Korea, Sudan, Syria, or the Crimea 

region), or (c) majority-owned or controlled by any of the foregoing. 

“Sanctions” means those trade, economic and financial sanctions laws, regulations, embargoes, and restrictive measures (in each 

case having the force of law) administered, enacted or enforced from time to time by (i) the United States (including the Department of 

Treasury, Office of Foreign Assets Control and the Department of State), (ii) the European Union and enforced by its member states, 

(iii) the United Nations, (iv) Her Majesty’s Treasury, or (v) other similar governmental bodies with regulatory authority over the 

Partnership, its Subsidiaries or the Joint Ventures from time to time. 
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“Sandhill” has the meaning given to such term in Section 3.01(d). 

“Sarbanes-Oxley Act” means the Sarbanes-Oxley Act of 2002, as amended from time to time, and the rules and regulations 

promulgated thereunder or implementing the provisions thereof. 

“SEC” means the United States Securities and Exchange Commission. 

“SEC Documents” has the meaning given to such term in Section 3.07. 

“Securities Act” means the Securities Act of 1933, as amended from time to time, and the rules and regulations of the SEC 

promulgated thereunder. 

“Subsidiary,” as used herein, means, as to any Person, any corporation, partnership, limited liability company or other entity 

controlled, or with respect to which 50% or more of the outstanding equity securities are owned, by such Person directly or indirectly 

through one or more intermediaries. For purposes of this definition, “control” of a Person means the power to direct or cause the 

direction of the management and policies of such Person whether by contract or otherwise. Notwithstanding the above, for purposes of 

this definition and this Agreement, T&P Syngas, Sandhill, Odyssey, Neptune, Manta Ray Offshore, Nautilus and Atlantis shall not be 

Subsidiaries of the Partnership. 

“T&P Syngas” has the meaning given to such term in Section 3.01(d). 

“Taxes” means all federal, state, local or foreign taxes, charges, fees, levies or other assessments, including income, gross receipts, 

excise, real and personal property, profits, estimated, severance, occupation, social security, production, capital gains, capital stock, 

goods and services, environmental, employment, withholding, stamp, value added, alternative or add-on minimum, sales, transfer, use, 

license, payroll and franchise taxes or any other tax, custom, duty or governmental fee, or other like assessment or charge of any kind 

whatsoever, imposed by the United States, or any state, county, local or foreign government or subdivision or agency thereof, and such 

term shall include any interest, penalties, fines, related liabilities or additions to tax attributable to such taxes, charges, fees, levies or 

other assessments. 

“Tax Returns” means any report, return, declaration or other information supplied to any taxing authority in connection with 

Taxes (including any attached schedules), including any information return, claim for refund, amended return and declaration of 

estimated Tax. 

“Transaction Agreements” means, collectively, this Agreement, the Registration Rights Agreement, the Partnership Agreement 

Amendment, the Board Observer Agreement and any amendments, supplements, continuations or modifications thereto. References to 

the Partnership Agreement Amendment shall be deemed to include the Amended Partnership Agreement unless the context requires 

otherwise. 

“Transaction Fee” has the meaning given to such term in Section 2.02(b). 

“Tronox SPA” means that certain Stock Purchase Agreement, dated as of August 2, 2017, by and among Tronox US Holdings 

Inc., Tronox Alkali Corporation, Tronox Limited (solely for the purposes set forth therein) and the Partnership. A true and correct copy 

of the Tronox SPA has been furnished to the Purchasers. 
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SECTION 1.02 Accounting Procedures and Interpretation. Unless otherwise specified in this Agreement, all accounting terms 

used herein shall be interpreted, all determinations with respect to accounting matters under this Agreement shall be made, and all 

financial statements and certificates and reports as to financial matters required to be furnished to the Purchasers under this Agreement 

shall be prepared, in accordance with GAAP applied on a consistent basis during the periods involved (except, in the case of unaudited 

statements, as permitted by Form 10-Q promulgated by the SEC) and in compliance as to form in all material respects with applicable 

accounting requirements and with the published rules and regulations of the SEC with respect thereto. 

ARTICLE II 

SALE AND PURCHASE 

SECTION 2.01 Sale and Purchase. 

(a) Subject to the terms and conditions hereof, the Partnership will issue and sell to each Purchaser on the Closing Date, and 

each Purchaser hereby agrees, severally and not jointly, to purchase from the Partnership on the Closing Date, such Purchaser’s 

respective Purchased Units, as set forth on Schedule A hereto. 

(b) By written notice to the Partnership (a “Designation Notice”), a Purchaser may designate an Affiliate or Affiliates or 

another Purchaser or Purchasers (a “Purchaser Designee”) to acquire all or any portion of the Purchased Units otherwise issuable to 

such Purchaser at Closing (such Purchased Units, the “Designated Units”), and such Purchaser Designee shall, if not already a signatory 

to this Agreement, execute and deliver to the Partnership a joinder agreement, in substantially the form attached hereto as Exhibit C (a 

“Joinder Agreement”), pursuant to which such Purchaser Designee shall agree (i) to join and become a party to this Agreement; (ii) to 

be bound by all covenants, agreements, representations, warranties and acknowledgments attributable to the designating Purchasers 

hereunder, as if made by, and with respect to, such Purchaser Designee; and (iii) to perform all obligations and duties required of the 

designating Purchaser with respect to such Purchased Units. Upon receipt by the Partnership of (x) a Designation Notice, executed by 

the designating Purchaser and acknowledged in writing by the Purchaser Designee, specifying the name of the Purchaser Designee and 

the number of Purchased Units to be designated thereby, and (y) a fully executed Joinder Agreement, if applicable, Schedule A and 

Schedule 8.05 hereto shall be amended, without further action of any Party hereto, to include such Purchaser Designee and, with respect 

to Schedule A, to reflect the designation of the Designated Units from the designating Purchaser to such Purchaser Designee. 

SECTION 2.02 Funding Notices; Transaction Fee. 

(a) On or prior to the fifteenth (15th) Business Day prior to the date on which the Partnership reasonably anticipates the 

Closing to occur (the “Anticipated Closing Date”), the Partnership shall deliver a written notice (the “Funding Notice”) to each of the 

Purchasers (i) specifying the Anticipated Closing Date, (ii) directing each such Purchaser to pay the Purchase Price for its Purchased 

Units by wire transfer(s) of immediately available funds to the Partnership Bank Account, prior to 10:00 a.m. Central Time on the 

Closing Date, and (iii) specifying wiring instructions for wiring funds into the Partnership Bank Account. Within three (3) Business 

Days following the delivery by the Partnership of the Funding Notice, each Purchaser shall deliver a written notice (the “Expense 

Notice”) to the Partnership, specifying the amount of such Purchaser’s Reimbursable Expenses. 

10 



(b) At the Closing the Partnership will pay a transaction fee equal to 2.00% of each Purchaser’s Purchase Price (the 

“Transaction Fee”), payable by (as directed by each Purchaser) reduction of such Purchaser’s Purchase Price or by direct payment to 

such Purchaser or an Affiliate thereof. With respect to KKR, the Transaction Fee will be paid directly to Kohlberg Kravis Roberts & 

Co. L.P.; provided that a portion of such Transaction Fee may be structured as a placement fee paid directly by the Partnership to a 

broker-dealer Affiliate of KKR. 

SECTION 2.03 Closing. Subject to the terms and conditions hereof, the Closing shall take place remotely via electronic exchange 

of documents and signatures on the first Business Day on which the conditions set forth in Section 6.01 shall have been satisfied or 

waived (other than those conditions that are by their terms to be satisfied at Closing, including the concurrent consummation of the 

transactions contemplated by the Tronox SPA) (the date of the Closing being referred to herein as the “Closing Date”); provided that 

the Closing Date shall not be earlier than the date set forth in the applicable Funding Notice unless mutually agreed by the Parties. 

SECTION 2.04 Independent Nature of Purchasers’ Obligations and Rights. The respective representations, warranties and 

obligations of each Purchaser under the Transaction Agreements are several and not joint with the obligations of any other Purchaser, 

and no Purchaser shall be responsible in any way for the representations and warranties or the performance of the obligations of any 

other Purchaser under any Transaction Agreement. Nothing contained in any Transaction Agreement, and no action taken by any 

Purchaser pursuant thereto, shall be deemed to constitute the Purchasers as a partnership, an association, a joint venture or any other 

kind of entity, or create a presumption that the Purchasers are in any way acting in concert or as a group with respect to such obligations 

or the transactions contemplated by the Transaction Agreements. Each Purchaser shall be entitled to independently protect and enforce 

its rights, including the rights arising out of this Agreement or out of the Registration Rights Agreement, and it shall not be necessary 

for any other Purchaser to be joined as an additional party in any proceeding for such purpose. 

ARTICLE III 

REPRESENTATIONS AND WARRANTIES OF THE PARTNERSHIP 

The Partnership represents and warrants to each of the Purchasers that the representations and warranties set forth in this Article 

III are true and correct as of the date of this Agreement and as of the Closing Date. 

SECTION 3.01 Capitalization. 

(a) The Purchased Units and PIK Units shall have those rights, preferences, privileges and restrictions governing the Class A 

Convertible Preferred Units that will be set forth in the Amended Partnership Agreement. 

(b) As of the date of this Agreement, the issued and outstanding limited partner interests of the Partnership consist of 

122,539,221 Common Units and 39,997 Common Units — Class B (“Class B Units”). The only issued and outstanding general partner 

interests of the Partnership are the noneconomic interests of the General Partner, described in the Partnership Agreement. All of the 

outstanding Common Units and Class B Units have been duly authorized and validly issued in accordance with applicable Law and the 

Partnership Agreement and are fully paid (to the extent required 
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by applicable Law and under the Partnership Agreement) and non-assessable (except as such non-assessability may be affected by 

Sections 17-303, 17-607 and 17-804 of the Delaware LP Act). Schedule B attached hereto contains a complete and accurate list of all of 

the owners of Class B Units, including the number of Class B Units held by each. 

(c) Other than the Genesis Energy, Inc. 2007 Long-Term Incentive Plan and the Genesis Energy, L.P. 2010 Long-Term 

Incentive Plan, the Partnership has no equity compensation plans that contemplate the issuance of Common Units or any other class of 

Partnership equity (or securities convertible into or exchangeable for Common Units or any other class of Partnership equity). The 

Partnership has no outstanding indebtedness having the right to vote (or convertible into or exchangeable for securities having the right 

to vote) on any matters on which the Unitholders (as defined in the Partnership Agreement) of the Partnership may vote. Except as set 

forth in the first sentence of this Section 3.01(c), there are no outstanding or authorized (A) options, warrants, preemptive rights, 

subscriptions, calls or other rights, convertible securities, agreements, claims or commitments of any character obligating the 

Partnership or any of its Subsidiaries to issue, transfer or sell any partnership interests or other equity interests in the Partnership, any of 

its Subsidiaries or securities convertible into or exchangeable for such partnership interests or other equity interests, (B) obligations of 

the Partnership or any of its Subsidiaries to repurchase, redeem or otherwise acquire any partnership interests or other equity interests in 

the Partnership or any of its Subsidiaries or any such securities or agreements listed in clause (A) of this section or (C) voting trusts or 

similar agreements to which the Partnership or any of its Subsidiaries is a party with respect to the voting of the equity interests of the 

Partnership or any of its Subsidiaries. 

(d) The Partnership, directly or indirectly, owns (A) 100% of the partnership interests in the Operating Partnership (including 

the General Partner’s ownership of 0.01% of the partnership interests in the Operating Partnership), (B) 100% of the partnership or 

equity interests in each of the General Partner, Genesis Pipeline Texas, L.P., a Delaware limited partnership, Genesis Pipeline USA, 

L.P., a Delaware limited partnership, and Genesis Syngas Investments, L.P., a Delaware limited partnership (collectively, the “Limited 

Partnership Subsidiaries” and each a “Limited Partnership Subsidiary”) (including the General Partner’s ownership of 0.01% of the 

partnership interests in each Limited Partnership Subsidiary), (C) 100% of the equity interests in each other Subsidiary not listed in 

clauses (A) and (B) of this Section 3.01(d), (D) 50% of the partnership interests in T&P Syngas Supply Company, a Delaware general 

partnership (“T&P Syngas”), (E) 50% of the outstanding limited liability company interests in Sandhill Group, L.L.C., a Mississippi 

limited liability company (“Sandhill”), (F) 64% of the equity interests in Poseidon Oil Pipeline Company, L.L.C., a Delaware limited 

liability company (“Poseidon”), (G) 29% of the equity interests in Odyssey Pipeline L.L.C., a Delaware limited liability company 

(“Odyssey”), (H) 80% of the equity interests in Independence Hub, LLC, a Delaware limited liability company (“Independence Hub”), 

and (I) 25.67% of the equity interests in Neptune Pipeline Company, L.L.C., a Delaware limited liability company (“Neptune”) (which 

as of the date of this Agreement owns 100% of the equity interests in each of Nautilus Pipeline Company, L.L.C., a Delaware limited 

liability company (“Nautilus”), and Manta Ray Offshore Gathering Company, L.L.C., a Delaware limited liability company (“Manta 

Ray Offshore”) (which as of the date of this Agreement owns 50% of the equity interests in Atlantis Offshore, LLC, a Delaware limited 

liability company (“Atlantis”))), in each case free and clear of any Liens (except for such restrictions as may exist under applicable Law 

and except for such Liens as may be imposed under the Partnership’s or the Partnership’s Subsidiaries’ credit facilities filed as exhibits 

to the SEC Documents (defined below) or that certain Revolving Credit Agreement, dated as of February 27, 2015, by and among the 

Company, 
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Wells Fargo Bank, National Association, as Administrative Agent, Issuing Bank and Swingline Lender, DNB Markets, Inc., MUFG 

Union Bank, N.A. and Mizuho Bank, Ltd., as Co-Syndication Agents, Sumitomo Mitsui Banking Corporation, as Documentation Agent 

and each of the lenders party thereto (as amended, modified, supplemented or restated from time to time, the “Poseidon Credit 

Agreement”)), and all such ownership interests have been duly authorized and validly issued and are fully paid (to the extent required 

by applicable Law and the Organizational Documents of the Partnership’s Subsidiaries and the Joint Ventures, as applicable) and 

non-assessable (except as non assessability may be affected by Sections 17-303, 17-607 and 17-804 of the Delaware LP Act, Sections 

18-607 and 18-804 of the Delaware LLC Act or any analogous statute in the jurisdiction of formation of any Subsidiary and Sandhill, or 

the Organizational Documents of the Partnership’s Subsidiaries and the Joint Ventures, as applicable) and free of preemptive rights, 

with no personal liability attaching to the ownership thereof, and except for T&P Syngas, Sandhill, Odyssey, Neptune, Nautilus, Manta 

Ray Offshore and Atlantis, neither the Partnership nor any of its Subsidiaries owns, directly or indirectly, any shares of capital stock or 

other securities of, or interest in, any other Person (other than another Subsidiary), or is obligated to make any capital contribution to or 

other investment in any other Person. Schedule C attached hereto contains a complete and accurate list of all of the Partnership’s 

“significant subsidiaries” (as defined in Rule 405 under the Securities Act). 

(e) The General Partner is the sole general partner of the Partnership and each Limited Partnership Subsidiary, with a 

non-economic general partner interest in the Partnership and a non-economic general partner interest in each Limited Partnership 

Subsidiary, in each case held free and clear of all Liens (except for such restrictions as may exist under applicable Law and except for 

such Liens as may be imposed under the Partnership’s or the Partnership’s Subsidiaries’ credit facilities filed as exhibits to the SEC 

Documents). Such general partner interests have been duly authorized and validly issued in accordance with applicable Law, the 

Partnership Agreement and the partnership agreements of each Limited Partnership Subsidiary and are fully paid (to the extent required 

by applicable Law and under the Partnership Agreement and the partnership agreements of each Limited Partnership Subsidiary) and 

non-assessable (except as such non-assessability may be affected by Sections 17-303, 17-607 and 17-804 of the Delaware LP Act). 

(f) The Partnership’s currently outstanding Common Units are listed for trading on the NYSE and the Partnership has not 

received any notice of delisting. The issuance and sale of the Purchased Units and issuance of Common Units upon conversion of the 

Purchased Units do not contravene NYSE rules and regulations. 

SECTION 3.02 Formation and Qualification. Each of the General Partner, the Partnership and the Partnership’s Subsidiaries has 

been duly formed and is validly existing and in good standing under the Laws of the State or other jurisdiction of its organization and 

has the requisite power and authority, and has all material governmental licenses, authorizations, consents and approvals necessary, to 

own, lease, use or operate its Properties and carry on its business as its business is now being conducted, except where the failure to 

obtain such licenses, authorizations, consents and approvals would not be reasonably likely, individually or in the aggregate, to have a 

Partnership Material Adverse Effect. Each of the General Partner, the Partnership and the Partnership’s Subsidiaries is duly qualified or 

licensed and in good standing as a foreign corporation, limited partnership, limited liability company or unlimited liability company, as 

applicable, and is authorized to do business in each jurisdiction in which the ownership or leasing of its Properties or the character of its 

operations makes such qualification necessary, except where the failure to obtain such qualification, license, authorization or good 

standing would not be reasonably likely, individually or in the aggregate, to have a Partnership Material Adverse Effect. 
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SECTION 3.03 Authority; Enforceability. The Partnership and the General Partner have all necessary limited partnership and 

limited liability company, as applicable, power and authority to execute, deliver and perform their obligations under the Transaction 

Agreements to which they are parties and to consummate the transactions contemplated thereby; the execution, delivery and 

performance by the Partnership and the General Partner of the Transaction Agreements to which they are parties and the consummation 

of the transactions contemplated thereby have been duly authorized by all necessary action on their part; and, assuming the due 

authorization, execution and delivery by the other parties thereto, each of the Transaction Agreements to which either the Partnership or 

the General Partner is a party will constitute the legal, valid and binding obligations of the Partnership or the General Partner, as 

applicable, enforceable in accordance with their terms, except as such enforceability may be limited by bankruptcy, insolvency, 

fraudulent transfer and similar Laws affecting creditors’ rights generally or by general principles of equity, including principles of 

commercial reasonableness, fair dealing and good faith. 

SECTION 3.04 Valid Issuance. The offer and sale of the Purchased Units and the limited partner interests represented thereby will 

be duly authorized by the Partnership pursuant to the Amended Partnership Agreement and, when issued and delivered to the 

Purchasers against payment therefor in accordance with the terms of this Agreement, will be validly issued, fully paid (to the extent 

required by and the Amended Partnership Agreement), non-assessable (except as such non-assessability may be affected by 

Sections 17-303, 17-607 and 17-804 of the Delaware LP Act), and will be free of any and all Liens and restrictions on transfer, other 

than restrictions on transfer under the Amended Partnership Agreement and under applicable state and federal securities Laws. Upon 

issuance in accordance with the terms of the Amended Partnership Agreement, the Conversion Units and PIK Units will be duly 

authorized by the Partnership pursuant to the Amended Partnership Agreement and will be validly issued, fully paid (to the extent 

required by the Amended Partnership Agreement), non-assessable (except as such non-assessability may be affected by Sections 

17-303, 17-607 and 17-804 of the Delaware LP Act), and will be free of any and all Liens and restrictions on transfer, other than 

restrictions on transfer under the Amended Partnership Agreement and under applicable state and federal securities Laws. 

SECTION 3.05 Compliance with Law. Neither the Partnership, any of its Subsidiaries, nor, to the Partnership’s knowledge, any of 

the Joint Ventures is in violation of any judgment, decree or order or any Law applicable to the Partnership, its Subsidiaries or, to the 

Partnership’s knowledge, the Joint Ventures, except as would not be reasonably likely, individually or in the aggregate, to have a 

Partnership Material Adverse Effect. The Partnership, its Subsidiaries and, to the Partnership’s knowledge, the Joint Ventures possess 

all certificates, authorizations and permits issued by the appropriate regulatory authorities necessary to conduct their respective 

businesses, except where the failure to possess such certificates, authorizations or permits would not be reasonably likely to have, 

individually or in the aggregate, a Partnership Material Adverse Effect, and none of the Partnership, any such Subsidiary, or, to the 

Partnership’s knowledge, any such Joint Venture has received any notice of proceedings relating to the revocation or modification of 

any such certificate, authorization or permit, except where such potential revocation or modification would not reasonably be likely to 

have, individually or in the aggregate, a Partnership Material Adverse Effect. None of the Partnership, any of its Subsidiaries or, to the 

Partnership’s knowledge, any of the Joint Ventures, or any director, officer, 
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agent, employee, Affiliate or other Person acting on behalf of the Partnership or any of its Subsidiaries has, in the course of its actions 

for, or on behalf of, the Partnership or any of its Subsidiaries (i) used any corporate funds for any unlawful contribution, gift, 

entertainment or other unlawful expenses relating to political activity, (ii) made any direct or indirect unlawful payment to any foreign 

or domestic government official or employee from corporate funds, (iii) violated or is in violation of any provision of any applicable 

Anti-Corruption Law, or (iv) made any unlawful bribe, rebate, payoff, influence payment, kickback or other unlawful payment to any 

foreign or domestic government official or employee. 

SECTION 3.06 No Consents; Violations, Etc. None of the Partnership, any of its Subsidiaries, or, to the Partnership’s knowledge, 

any of the Joint Ventures is in violation of its respective Organizational Documents or in default in the performance or observance of 

any obligation, agreement, covenant or condition contained in any Partnership Document, except for such violations or defaults (other 

than with respect to the Organizational Documents) that would not reasonably be likely to have, individually or in the aggregate, a 

Partnership Material Adverse Effect. The execution, delivery and performance by the Partnership of the Transaction Agreements to 

which it is a party and all other agreements and instruments in connection with the transactions contemplated by the Transaction 

Agreements, and compliance by the Partnership with the terms and provisions hereof and thereof, do not and will not (i) violate any 

provision of any Law, governmental permit, determination or award having applicability to the Partnership or any of its Subsidiaries or 

any of their respective Properties, (ii) conflict with or result in a violation of any provision of the Certificate of Limited Partnership of 

the Partnership, as amended, or the Partnership Agreement or any Organizational Documents of any of the Partnership’s Subsidiaries 

or, to the Partnership’s knowledge, any of the Joint Ventures, (iii) require any consent, approval or notice under or result in a violation 

or breach of or constitute (with or without due notice or lapse of time or both) a default (or give rise to any right of termination, 

cancellation or acceleration) under (A) any note, bond, mortgage, license, or loan or credit agreement to which the Partnership, any of 

its Subsidiaries or, to the Partnership’s knowledge, any of the Joint Ventures is a party or by which the Partnership, any of its 

Subsidiaries or, to the Partnership’s knowledge, any of the Joint Ventures or any of their respective Properties may be bound or (B) any 

other agreement, instrument or obligation, or (iv) result in or require the creation or imposition of any Lien upon or with respect to any 

of the Properties now owned or hereafter acquired by the Partnership, any of its Subsidiaries or, to the Partnership’s knowledge, any of 

the Joint Ventures, except in the cases of clauses (iii) and (iv) where such consent, approval or notice has been obtained or where such 

violation, conflict, breach, default (or right of termination, acceleration or cancellation), failure to receive consent or approval or to 

provide notice, or Lien, in each case with respect to the foregoing provisions of this Section 3.06 would not be reasonably likely, 

individually or in the aggregate, to have a Partnership Material Adverse Effect, or except in the case of clause (iv), for such Liens as 

may be imposed under the Partnership’s or the Partnership’s Subsidiaries’ credit facilities filed as exhibits to the Partnership SEC 

Documents or the Poseidon Credit Agreement. No approval from the holders of outstanding Common Units or Class B Units is required 

under the Partnership Agreement or the rules of the NYSE in connection with the Partnership’s issuance of the Purchased Units, PIK 

Units or Conversion Units to the Purchasers. 

SECTION 3.07 SEC Documents. The Partnership has timely filed with the SEC all forms, registration statements, reports, 

schedules and statements required to be filed by it under the Exchange Act or the Securities Act (all such documents filed on or prior to 

the date of this Agreement but after January 1, 2017, but specifically excluding any documents “furnished”, collectively, the “SEC 
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Documents”). The SEC Documents, including any audited or unaudited financial statements and any notes thereto or schedules 

included therein (the “Partnership Financial Statements”), at the time filed (in the case of the registration statements, solely on the dates 

of effectiveness) (except to the extent corrected by a subsequently filed Partnership SEC Document filed prior to the date of this 

Agreement) (i) did not contain any untrue statement of a material fact or omit to state a material fact required to be stated therein or 

necessary in order to make the statements therein, in light of the circumstances under which they were made, not misleading, 

(ii) complied in all material respects with the applicable requirements of the Exchange Act and the Securities Act, as the case may be, 

and (iii) complied as to form in all material respects with applicable accounting requirements and with the published rules and 

regulations of the SEC with respect thereto. The Partnership Financial Statements were prepared in accordance with GAAP applied on a 

consistent basis during the periods involved (except as may be indicated in the notes thereto or, in the case of unaudited statements, as 

permitted by Form 10-Q of the SEC) and fairly present (subject in the case of unaudited statements to normal, recurring and year-end 

audit adjustments) in all material respects the consolidated financial position and status of the business of the Partnership as of the dates 

thereof and the consolidated results of its operations and cash flows for the periods then ended. 

SECTION 3.08 Independent Accountants. Ernst & Young LLP is an independent registered public accounting firm with respect to 

the Partnership as required by the Securities Act and the Public Company Accounting Oversight Board and neither Ernst & Young LLP 

nor Deloitte & Touche LLP has resigned or been dismissed as independent public accountants of the Partnership as a result of or in 

connection with any disagreement with the Partnership on any matter of accounting principles or practices, financial statement 

disclosure or auditing scope or procedures. 

SECTION 3.09 Approvals. No authorization, consent, approval, waiver, license, qualification or written exemption from, nor any 

filing, declaration, qualification or registration with, any Governmental Authority or any other Person is required in connection with the 

execution, delivery or performance by the Partnership of the Transaction Agreements to which it is a party or the issuance and sale of 

the Purchased Units, PIK Units or Conversion Units, except (a) as required by the SEC in connection with the Partnership’s obligations 

under the Registration Rights Agreement or (b) as may be required under the state securities or “Blue Sky” Laws. 

SECTION 3.10 MLP Status. For each taxable year since its formation, the Partnership has met the gross income requirements of 

Section 7704(c)(2) of the Code, and accordingly the Partnership is and has been properly treated as a partnership for U.S. federal 

income tax purposes and for any other applicable tax purposes. The Partnership expects to meet, after giving effect to the transactions 

contemplated as a result of the acquisitions pursuant to the Tronox SPA (and assuming that the assets of Tronox are held by the 

Partnership for U.S. federal income tax purposes), the gross income requirements of Section 7704(c)(2) of the Code for the 2017 

taxable year, and each subsequent taxable year. 

SECTION 3.11 Investment Company Status. The Partnership is not, and after giving effect to the sale of the Purchased Units 

contemplated hereby will not be, an “investment company” or an entity “controlled” by an “investment company” within the meaning 

of the Investment Company Act of 1940, as amended from time to time and the rules and regulations of the SEC promulgated 

thereunder. 
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SECTION 3.12 Internal Accounting Controls. The Partnership and its Subsidiaries maintain a system of internal accounting 

controls sufficient to provide reasonable assurance that (i) transactions are executed in accordance with management’s general or 

specific authorizations, (ii) transactions are recorded as necessary to permit preparation of financial statements in conformity with 

GAAP and to maintain asset accountability, (iii) access to assets is permitted only in accordance with management’s general or specific 

authorization and (iv) the recorded accountability for assets is compared with the existing assets at reasonable intervals and appropriate 

action is taken with respect to any differences. 

SECTION 3.13 Insurance. The Partnership and its Subsidiaries are insured against such losses and risks and in such amounts as 

the Partnership believes in its sole discretion to be prudent for its businesses taken as a whole. The Partnership does not have any reason 

to believe that it or any Subsidiary will not be able to renew its existing insurance coverage as and when such coverage expires or to 

obtain similar coverage from similar insurers as may be necessary to continue its business. 

SECTION 3.14 Licenses. Each of the Partnership and its Subsidiaries has all necessary permits, licenses, authorizations, consents 

and approvals and has made all necessary filings required under any applicable Law and has obtained all necessary licenses, 

authorizations, consents and approvals from other Persons, in order to conduct their respective businesses except where the failure to 

obtain such licenses, authorizations, consents and approvals would not be reasonably likely, individually or in the aggregate, to have a 

Partnership Material Adverse Effect; neither the Partnership nor any of its Subsidiaries is in violation of, or in default under, or has 

received notice of any proceedings relating to revocation or modification of, any such permit, license, authorization, consent or approval 

or any Law applicable to the Partnership or any of its Subsidiaries, except where such violation, default, revocation or modification 

would not be reasonably likely, individually or in the aggregate, to have a Partnership Material Adverse Effect. 

SECTION 3.15 Litigation. There are no actions, suits, claims, investigations or proceedings pending or, to the Partnership’s 

knowledge, threatened or contemplated to which the Partnership, its Subsidiaries or, to the Partnership’s knowledge, any of the Joint 

Ventures or any of their respective directors or officers is or would be a party or of which any of their respective Properties is or would 

be subject at law or in equity, before or by any federal, state, local or foreign governmental or regulatory commission, board, body, 

authority or agency, or before or by any self-regulatory organization or other non-governmental regulatory authority (including the 

NYSE), except any such action, suit, claim, investigation or proceeding which, if resolved adversely to the Partnership, any Subsidiary 

or any Joint Venture, as the case may be, would not be reasonably likely, individually or in the aggregate, to have a Partnership Material 

Adverse Effect. There are no legal or governmental actions, suits or proceedings pending (to the Partnership’s knowledge, in the case of 

Joint Ventures), or to the knowledge of the Partnership, threatened or contemplated that are required to be disclosed in the SEC 

Documents and are not so disclosed. 

SECTION 3.16 No Material Adverse Change. Except as set forth in or contemplated by the SEC Documents and except for the 

execution and delivery of the Tronox SPA and this Agreement, since December 31, 2016, the Partnership and its Subsidiaries have 

conducted their business in the ordinary course, consistent with past practice, and there has been no (i) Partnership Material Adverse 

Effect, (ii) acquisition or disposition of any material asset by the Partnership or any of its Subsidiaries or any contract or arrangement 

therefor, otherwise than for fair value in the ordinary course of business, 
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(iii) material change in the Partnership’s accounting principles, practices or methods, (iv) incurrence of material indebtedness, other 

than indebtedness, the proceeds of which are used to fund a portion of the purchase price under the Tronox SPA; (v) material loss or 

interference with the business of the Partnership or any of its Subsidiaries from fire, explosion, flood or other calamity, whether or not 

covered by insurance, or from any labor dispute or court or governmental action, order or decree, otherwise than as set forth or 

contemplated in the SEC Documents; (vi) change in the capital stock or long-term debt of the Partnership or any of its Subsidiaries, 

other than (A) the issuance of debt securities or Common Units, the proceeds of which are used to fund a portion of the purchase price 

under the Tronox SPA, (B) the issuance of Common Units under the Equity Distribution Agreement or (C) as set forth or contemplated 

in the SEC Documents; or (vii) any material adverse change, or any development involving a prospective material adverse change, in or 

affecting the general affairs, management, financial position, owners’ equity or results of operations of the Partnership or any of its 

Subsidiaries, otherwise than as set forth or contemplated in the SEC Documents. 

SECTION 3.17 Title to Property. The Partnership and each of its Subsidiaries have good and marketable title to all property (real 

and personal) owned by any of them, free and clear of all Liens (except for such Liens as may exist under applicable Law and as may be 

imposed under the Partnership’s or its Subsidiaries’ credit facilities filed as exhibits to the SEC Documents or the Poseidon Credit 

Agreement or do not materially affect the value of such property and not materially interfere with the use made and proposed to be 

made of such property by the Partnership and each of its Subsidiaries); all the property held under lease by the Partnership or a 

Subsidiary of the Partnership is held thereby under valid, subsisting and enforceable leases, except as would not be reasonably likely, 

individually or in the aggregate, to have a Partnership Material Adverse Effect. 

SECTION 3.18 Possession of Intellectual Property. Each of the Partnership and its Subsidiaries owns or possesses all inventions, 

patent applications, patents, trademarks (both registered and unregistered), trade names, service names, copyrights, trade secrets and 

other proprietary information owned or licensed by it or which is necessary for the conduct of, or material to, its businesses 

(collectively, the “Intellectual Property”) except as would not be reasonably likely, individually or in the aggregate, to have a 

Partnership Material Adverse Effect, and the Partnership is unaware of any claim to the contrary or any challenge by any other Person 

to the rights of the Partnership or any of its Subsidiaries with respect to the Intellectual Property. To the Partnership’s knowledge, 

neither the Partnership nor any of its Subsidiaries has infringed or is infringing the intellectual property of a third party, and neither the 

Partnership nor any of its Subsidiaries has received notice of a claim by a third party to the contrary. 

SECTION 3.19 Absence of Labor Dispute. Except for such matters that have not been or would not reasonably be expected to 

have, individually or in the aggregate, as of the date hereof, a Partnership Material Adverse Effect, (i) there have been no strikes or 

lockouts in effect or, to the knowledge of the Partnership, threatened with respect to any employees of the Partnership or any of its 

Subsidiaries, (ii) there have been no demands for recognition, representation proceedings, petitions seeking representation, or union 

organizing or decertification activity pending or, to the knowledge of the Partnership, threatened involving any employees of the 

Partnership or any of its Subsidiaries, (iii) there has been no unfair labor practice charges, material grievances, labor disputes, 

complaints, or labor arbitration proceedings pending or, to the knowledge of the Partnership, threatened with respect to employees of 

the Partnership or any of its Subsidiaries, and (iv) there has been no slowdown, or work stoppage in effect or, to the knowledge of the 

Partnership, threatened with respect to any employees of 
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the Partnership or any of its Subsidiaries. The Partnership and its Subsidiaries are in compliance in all material respects with all 

applicable Laws respecting labor, employment and employment practices, including (A) hiring, termination, terms and conditions of 

employment, wages and hours, equal opportunity, classification of employees and contractors, including as exempt and non-exempt, 

and as employees and independent contractors, background checks, and legal authorization to work in the United States, (B) unfair 

labor practices, (C) collective bargaining, and (D) the Worker Adjustment and Retraining Notification Act of 1998, as amended, or any 

similar applicable state, local or foreign Law. 

SECTION 3.20 Money Laundering Laws. The operations of the Partnership, its Subsidiaries and, to the Partnership’s knowledge, 

each of the Joint Ventures are and have been conducted at all times in compliance with applicable financial recordkeeping and reporting 

requirements of the Currency and Foreign Transactions Reporting Act of 1970, as amended from time to time, the money laundering 

statutes of all applicable jurisdictions, the rules and regulations thereunder and any related or similar rules, regulations or guidelines, 

issued, administered or enforced by any governmental agency (collectively, “Money Laundering Laws”) and no action, suit or 

proceeding by or before any court or governmental agency, authority or body or any arbitrator involving the Partnership, its 

Subsidiaries or, to the Partnership’s knowledge, any of the Joint Ventures with respect to the Money Laundering Laws is pending or, to 

the best knowledge of the Partnership, threatened. 

SECTION 3.21 OFAC. None of the Partnership, any of its Subsidiaries or, to the Partnership’s knowledge, any of the Joint 

Ventures nor, to the knowledge of the Partnership, any director, officer, agent, employee, Affiliate or Person acting on behalf of the 

Partnership, its Subsidiaries or any of the Joint Ventures is a Sanctioned Person or has done business on behalf of the Partnership, any 

of its Subsidiaries or, to the Partnership’s knowledge, any of the Joint Ventures with or for the benefit of any Sanctioned Person or 

otherwise violated Sanctions; and the Partnership will not directly or indirectly use the proceeds of the sale of the Purchased Units, or 

lend, contribute or otherwise make available such proceeds to any Subsidiary, any of the Joint Ventures or other Person, for the purpose 

of transacting business with or financing the activities of any Sanctioned Person or otherwise in violation of Sanctions. 

SECTION 3.22 Environmental Laws. The Partnership and its Subsidiaries and their respective Properties, assets and operations 

are in compliance with all, and the Partnership and each of its Subsidiaries hold all permits, authorizations and approvals required 

under, Environmental Laws (as defined below), except to the extent that failure to so comply or to hold such permits, authorizations or 

approvals would not be reasonably likely, individually or in the aggregate, to have a Partnership Material Adverse Effect; there are no 

past, present or, to the Partnership’s knowledge, reasonably anticipated future events, conditions, circumstances, activities, practices, 

actions, omissions or plans that could reasonably be expected to give rise to any material costs or liabilities to the Partnership or any 

Subsidiary under, or to interfere with or prevent compliance by the Partnership or any Subsidiary with, Environmental Laws, except as 

would not be reasonably likely, individually or in the aggregate, to have a Partnership Material Adverse Effect; neither the Partnership 

nor any of its Subsidiaries (i) is the subject of any investigation, (ii) has received any notice or claim, (iii) is a party to or affected by 

any pending or, to the Partnership’s knowledge, threatened action, suit or proceeding, (iv) is bound by any judgment, decree or order or 

(v) has entered into any agreement, in each case relating to any alleged violation of any Environmental Law or any actual or alleged 

release or threatened release or cleanup at any location of any Hazardous Materials (as defined below) except as described in the SEC 

Documents or which would not be reasonably likely, individually or in the aggregate, to have a Partnership Material 
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Adverse Effect (as used herein, “Environmental Law” means any federal, state, local or foreign law, statute, ordinance, rule, regulation, 

order, decree, judgment, injunction, permit, license, authorization or other binding requirement, or common law, relating to public 

health and safety as it relates to exposure to Hazardous Materials or to the protection, cleanup or restoration of the environment or 

natural resources, including those relating to the distribution, processing, generation, treatment, storage, disposal, transportation, other 

handling or release or threatened release of Hazardous Materials, and “Hazardous Materials” means any material (including pollutants, 

contaminants, hazardous or toxic substances or wastes), the presence of which may require investigation, control, or remediation or give 

rise to liability under any Environmental Law). 

SECTION 3.23 Taxes. All Tax Returns required to be filed by the Partnership or any of its Subsidiaries have been timely filed and 

are complete and correct in all material respects, except for such failure to file or inaccuracy which would not be reasonably likely, 

individually or in the aggregate, to have a Partnership Material Adverse Effect, and all Taxes due or claimed to be due from such 

entities have been timely paid, other than those being contested in good faith and for which adequate reserves have been provided, or 

where such failure to pay would not be reasonably likely, individually or in the aggregate, to have a Partnership Material Adverse 

Effect. No examination or audit of any Tax Return relating to any Taxes of the Partnership or any of its Subsidiaries or with respect to 

any Taxes due from or with respect to such entities is currently in progress or, to the knowledge of the Partnership, threatened or 

contemplated, except for any such audit which would not be reasonably likely, individually or in the aggregate, to have a Partnership 

Material Adverse Effect. Neither the Partnership nor any of its Subsidiaries has entered into any transaction that, as of the date of this 

Agreement, has been identified by the Internal Revenue Service in published guidance as a “listed transaction” as defined under 

Section 1.6011-4(b)(2) of the Treasury Regulations promulgated under the Code. 

SECTION 3.24 Material Contracts. Neither the Partnership nor any Subsidiary has sent or received any communication regarding 

termination of, or intent not to renew, any of the material contracts or agreements referred to, filed as an exhibit to, or described in the 

SEC Documents, and no such termination or non-renewal has been threatened by the Partnership or any Subsidiary or, to the 

Partnership’s knowledge, any other party to any such contract or agreement. 

SECTION 3.25 Disclosure Controls and Procedures. The Partnership has established and maintains and evaluates “disclosure 

controls and procedures” (as such term is defined in Rules 13a-15 and 15d-15 under the Exchange Act) and “internal control over 

financial reporting” (as such term is defined in Rules 13a-15 and 15d-15 under the Exchange Act); such disclosure controls and 

procedures are designed to ensure that material information relating to the Partnership, including its consolidated subsidiaries, is made 

known to the General Partner’s Chief Executive Officer and its Chief Financial Officer by others within those entities, and such 

disclosure controls and procedures are effective to perform the functions for which they were established; the Partnership’s independent 

auditors and the Audit Committee of the Board have been advised of: (i) all significant deficiencies, if any, in the design or operation of 

internal controls which could adversely affect the Partnership’s ability to record, process, summarize and report financial data; and 

(ii) all fraud, if any, whether or not material, that involves management or other employees who have a role in the Partnership’s internal 

controls; all material weaknesses, if any, in internal controls have been identified to the Partnership’s independent auditors; since the 

date of the most recent evaluation of such disclosure controls and procedures and internal controls, there have been no significant 

changes in internal controls or in other factors that could significantly affect internal controls, including any corrective actions with 

regard to significant 
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deficiencies and material weaknesses; the principal executive officers (or their equivalents) and principal financial officers (or their 

equivalents) of the Partnership have made all certifications required by the Sarbanes-Oxley Act and any related rules and regulations 

promulgated by the SEC, and the statements contained in each such certification are complete and correct. 

SECTION 3.26 Compliance with the Sarbanes-Oxley Act. The Partnership, its Subsidiaries and the Partnership’s directors and 

officers are each in compliance in all material respects with all applicable effective provisions of the Sarbanes-Oxley Act and the rules 

and regulations of the SEC and the NYSE promulgated thereunder. 

SECTION 3.27 No Preemptive Rights; No Registration Rights, Etc. No Person has the right, contractual or otherwise, to cause the 

Partnership to issue or sell to it any Common Units. No Person has the right to act as an underwriter or financial advisor to the 

Partnership in connection with the offer, sale or resale of the Purchased Units, PIK Units or Conversion Units. Except (i) as set forth in 

the Partnership Agreement, (ii) as set forth in the other Organizational Documents of the Partnership’s Subsidiaries and (iii) as provided 

in the Davison Registration Rights Agreement and the IDR Registration Rights Agreement, (A) there are no preemptive rights or other 

rights to subscribe for or to purchase, nor any restriction upon the voting or transfer of, any capital stock or partnership or other equity 

interests of the Partnership or any of its Subsidiaries, and (B) no Person has the right, contractual or otherwise, to cause the Partnership 

to register under the Delaware LP Act any Common Units, in each case pursuant to any other agreement or instrument to which the 

Partnership or any of its Subsidiaries is a party or by which any one of them may be bound. 

SECTION 3.28 No Registration Required. Assuming the accuracy of the representations and warranties of the Purchasers 

contained in this Agreement and their compliance with the agreements set forth in this Agreement, the sale and issuance of the 

Purchased Units (and the Conversion Units) pursuant to this Agreement is exempt from the registration requirements of the Securities 

Act, and neither the Partnership nor any authorized Representative acting on its behalf has taken or will take any action hereafter that 

would cause the loss of such exemption. The issuance and sale of the Purchased Units, the issuance of PIK Units and the issuance of the 

Conversion Units upon conversion of the Class A Convertible Preferred Units do not and will not contravene the rules and regulations 

of the NYSE. 

SECTION 3.29 No Integration. Neither the Partnership nor any of its Affiliates has, directly or indirectly through any 

Representative, made any offers or sales of any security of the Partnership or solicited any offers to buy any security that is or will be 

integrated with the sale of the Purchased Units in a manner that would require the offer and sale of the Purchased Units to be registered 

under the Securities Act. 

SECTION 3.30 Certain Fees. No fees or commissions are or will be payable by the Partnership to brokers, finders or investment 

bankers with respect to the sale of any of the Purchased Units or the consummation of the transactions contemplated by this Agreement 

or the Tronox SPA. 

SECTION 3.31 Form S-3 Eligibility. The Partnership is eligible to register the resale of the Purchased Units, PIK Units and 

Conversion Units by the Purchasers on a registration statement on Form S-3 under the Securities Act. 
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SECTION 3.32 No Restrictions on Distributions. None of the Partnership, any of its Subsidiaries, or, to the Partnership’s 

knowledge, any of the Joint Ventures is a party to or otherwise bound by any instrument or agreement that limits or prohibits or could 

limit or prohibit, directly or indirectly, the Partnership from issuing the PIK Units or Conversion Units or redeeming the Purchased 

Units pursuant to their terms or making distributions on the Purchased Units or the Conversion Units, and none of the Partnership nor 

any of its Subsidiaries is a party to or otherwise bound by any instrument or agreement that limits or prohibits or could limit or prohibit, 

directly or indirectly, the Partnership or any of its Subsidiaries from making distributions on its limited or general partnership interests, 

limited liability company interests, or other equity interest, as the case may be, except in each case (a) pursuant to the Credit Agreement 

or any credit facilities of the Partnership’s wholly-owned Subsidiaries and, solely with respect to distributions made by the Joint 

Ventures or the Partnership’s non-wholly owned Subsidiaries, the Poseidon Credit Agreement and any other credit facilities of such 

non-wholly owned Subsidiaries or Joint Ventures, (b) for prohibitions mandated by the Laws of the jurisdiction of formation of such 

Subsidiary or Joint Venture and (c) solely with respect to distributions made by the Joint Ventures or the Partnership’s non-wholly 

owned Subsidiaries, as provided in the Organizational Documents of the Joint Ventures and such non-wholly owned Subsidiaries. 

SECTION 3.33 Related Party Transactions. There are no business relationships or related party transactions involving the 

Partnership or any of its Subsidiaries or, to the Partnership’s knowledge, any other Person that are required to be described in the SEC 

Documents that have not been described as required. 

SECTION 3.34 Genesis Marine, LLC. Genesis Marine, LLC, a Delaware limited liability company (“Genesis Marine”), is a 

citizen of the United States within the meaning of 46 U.S.C. Sec. 50501 for the purpose of operating the vessels in the trades in which 

Genesis Marine operates its vessels; after giving effect to the consummation of the transactions herein contemplated, Genesis Marine 

will remain a citizen of the United States within the meaning of 46 U.S.C. Sec. 50501 and qualified to engage in the coastwise trade of 

the United States. 

SECTION 3.35 Tronox SPA. The Tronox SPA has been duly authorized and executed and validly delivered by the Partnership, 

and to the knowledge of the Partnership, by the other parties thereto, and constitutes a legal, valid and binding obligation of the 

Partnership, and to the knowledge of the Partnership, each of the other parties thereto, enforceable against each in accordance with its 

terms, except as such enforceability may be limited by bankruptcy, insolvency, fraudulent transfer and similar Laws affecting creditors’ 

rights generally or by general principles of equity, including principles of commercial reasonableness, fair dealing and good faith. No 

event has occurred that constitutes, or if continued would, with notice, lapse of time or both, constitute a breach or default under the 

Tronox SPA, and the Partnership has not given or received any notice of termination or cancellation thereunder. 

SECTION 3.36 ERISA Compliance. Each “employee benefit plan” (within the meaning of Section 3(3) of ERISA) for which the 

Partnership, its Subsidiaries or any of their respective ERISA Affiliates would have any liability (each a “Plan”) has been established 

and maintained in compliance with its terms and with the requirements of all applicable Laws, including ERISA and the Code, and, to 

the knowledge of the Partnership, each “multiemployer plan” (as defined in Section 4001 of ERISA) to which the Partnership, its 

Subsidiaries or any of their respective ERISA Affiliates contributes or contributed at any time (a “Multiemployer Plan”) is in 

compliance with all applicable Laws, including ERISA and the Code, in each case except as would not be reasonably likely, 

individually or in the 
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aggregate, to have a Partnership Material Adverse Effect. Except as would not be reasonably likely, individually or in the aggregate, to 

have a Partnership Material Adverse Effect, (a) neither the Partnership, its Subsidiaries nor any of their respective ERISA Affiliates has 

incurred or reasonably expects to incur any liability under (i) Title IV of ERISA with respect to termination of, or full, partial or mass 

withdrawal from, any “employee benefit plan” or Multiemployer Plan, or (ii) Sections 412, 4971 or 4975 of the Code; (b) neither the 

Partnership nor any of its Subsidiaries has any liability with respect to, or obligation to provide, post-employment or post-retirement 

benefits to any current or former employees or service providers; (c) neither the Partnership nor any of its Subsidiaries nor any 

organization to which the Partnership or any of its Subsidiaries is a successor or parent corporation, within the meaning of Section 4069

(b) of ERISA, has engaged in any transaction described in Sections 4069 or 4212(c) of ERISA; and (d) there is no Action by or before 

any court or governmental or other regulatory or administrative agency, authority or body or any arbitrator involving any Plan or 

Multiemployer Plan now pending, or to the knowledge of the Partnership, threatened in writing. The Partnership, its Subsidiaries and 

their assets are not, and do not expect to be, subject to any Lien pursuant to Section 430(k) of the Code or Sections 303(k) or 4068 of 

ERISA. To the knowledge of the Partnership, with respect to each Multiemployer Plan: (i) no such Multiemployer Plan has been, or has 

given notice to the Partnership or any of its Subsidiaries that it will be, terminated or insolvent under ERISA so as to result, directly or 

indirectly, in any liability of the Partnership, any of its Subsidiaries or any of its ERISA Affiliates under Title IV of ERISA; and (ii) no 

proceeding has been initiated by any Person (including the Pension Benefit Guaranty Corporation) to terminate any Multiemployer 

Plan. Neither the Partnership nor any of its Subsidiaries has any current or contingent liability or obligation under ERISA or the Code 

on account of at any time being considered an ERISA Affiliate with any other Person. Except as would not be reasonably likely, 

individually or in the aggregate, to have a Partnership Material Adverse Effect, each “employee benefit plan” established or maintained 

by the Partnership, its Subsidiaries or any of their respective ERISA Affiliates that is intended to be qualified under Section 401 of the 

Code is so qualified and nothing has occurred, whether by action or failure to act, which would be reasonably likely to cause the loss of 

such qualification. 

SECTION 3.37 Solvency. The Partnership and its Subsidiaries taken as a whole are, and immediately after the Closing Date after 

giving effect to the transactions contemplated hereby and in the Tronox SPA will be, Solvent. As used herein, the term “Solvent” 

means, with respect to any Person on a particular date, that on such date (i) the fair market value of the assets of such Person is greater 

than the total amount of liabilities (including contingent liabilities) of such Person, (ii) the present fair salable value of the assets of such 

Person is greater than the amount that will be required to pay the probable liabilities of such Person on its debts as they become absolute 

and matured, (iii) such Person is able to realize upon its assets and pay its debts and other liabilities, including contingent obligations, as 

they mature and (iv) such Person does not have unreasonably small capital. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF EACH PURCHASER 

Each Purchaser, severally and not jointly, represents and warrants to the Partnership with respect to itself (and not with respect to 

any other Purchaser) as follows as of the date of this Agreement and as of the Closing Date: 

SECTION 4.01 Valid Existence. Such Purchaser (a) is duly organized, validly existing and in good standing under the Laws of its 

respective jurisdiction of organization and (b) has the requisite power, and has all material governmental licenses, authorizations, 

consents and approvals necessary to own its Properties and carry on its business as its business is now being conducted, except where 

the failure to obtain such licenses, authorizations, consents and approvals would not reasonably be expected, individually or in the 

aggregate, to have a Purchaser Material Adverse Effect. 
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SECTION 4.02 No Consents; Violations, Etc. The execution, delivery and performance of the Transaction Agreements to which 

such Purchaser is a party by such Purchaser and the consummation of the transactions contemplated thereby will not (a) require any 

consent, approval or notice under, or constitute a violation or breach of, the Organizational Documents of such Purchaser (b) constitute 

a violation or breach of, or a default (or an event that, with notice or lapse of time or both, would constitute such a default or give rise to 

any right of termination, cancellation or acceleration) under, any note, bond, mortgage, lease, loan or credit agreement or other material 

instrument, obligation or agreement to which such Purchaser is a party or by which such Purchaser or any of its Properties may be 

bound, (c) violate any provision of any Law or any order, judgment or decree of any court or Governmental Authority having 

jurisdiction over such Purchaser or its Properties, except in the cases of clauses (b) and (c) where such violation, breach or default, 

would not reasonably be expected, individually or in the aggregate, to have a Purchaser Material Adverse Effect. 

SECTION 4.03 Investment. The Purchased Units are being acquired for such Purchaser’s own account, or the accounts of clients 

for whom such Purchaser exercises discretionary investment authority, not as a nominee or agent, and with no present intention of 

distributing the Purchased Units or any part thereof, and such Purchaser has no present intention of selling or granting any participation 

in or otherwise distributing the same, in any transaction in violation of the securities laws of the United States of America or any state, 

without prejudice, however, to such Purchaser’s right at all times to sell or otherwise dispose of all or any part of the Purchased Units, 

PIK Units or Conversion Units under a registration statement under the Securities Act and applicable state securities Laws or under an 

exemption from such registration available thereunder (including, if available, Rule 144 promulgated under the Securities Act). 

SECTION 4.04 Nature of Purchaser. Such Purchaser represents and warrants to, and covenants and agrees with, the Partnership 

that, (a) it is an institution that is an “accredited investor” as defined in Rule 501(a)(1), (2), (3) or (7) under the Securities Act, (b) by 

reason of its business and financial experience it has such knowledge, sophistication and experience in business and financial matters so 

as to be capable of evaluating the merits and risks of the prospective investment in the Purchased Units, PIK Units and Conversion 

Units, is able to bear the economic risk of such investment and, at the present time, would be able to afford a complete loss of such 

investment and (c) it is not acquiring the Purchased Units with a view to, or for offer or sale in connection with, any distribution thereof 

that could result in such Purchaser being an “underwriter” within the meaning of section 2(11) of the Securities Act or result in any 

violation of the registration requirements of the Securities Act. 

SECTION 4.05 Receipt of Information. Such Purchaser acknowledges that it (a) has access to the SEC Documents and the Tronox 

SPA and related schedules thereto, (b) has been provided a reasonable opportunity to ask questions of and receive answers from 

Representatives of the Partnership regarding such matters and (c) has sought such financial, accounting, legal and tax advice as it has 

considered necessary to make an informed investment decision with respect to the acquisition of the Purchased Units. Neither such 

inquiries nor any other due diligence investigations conducted at any time by such Purchasers shall modify, amend or affect such 

Purchasers’ right (i) to rely on the Partnership’s representations and warranties contained in Article III above or (ii) to indemnification 

or any other remedy based on, or with respect to the accuracy or inaccuracy of, or compliance with, the representations, warranties, 

covenants and agreements in any Transaction Agreement. 
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SECTION 4.06 Restricted Securities. Such Purchaser understands that the Purchased Units it is purchasing are characterized as 

“restricted securities” under the federal securities Laws inasmuch as they are being acquired from the Partnership in a transaction not 

involving a public offering and that under such Laws and applicable regulations such securities may be resold without registration under 

the Securities Act only in certain limited circumstances. In this connection, such Purchaser represents that it is knowledgeable with 

respect to Rule 144 of the SEC promulgated under the Securities Act. 

SECTION 4.07 Certain Fees. No fees or commissions will be payable by such Purchaser to brokers, finders, or investment bankers 

with respect to the sale of any of the Purchased Units or the consummation of the transactions contemplated by this Agreement or the 

Tronox SPA, except for fees or commissions for which the Partnership and its Subsidiaries would not be liable. 

SECTION 4.08 Legend. It is understood that the certificates evidencing the Purchased Units will bear the following legend: 

“These securities have not been registered under the Securities Act of 1933, as amended from time to time (the “Securities Act”), 

or the securities laws of any state or other jurisdiction. These securities may not be sold, offered for sale, pledged, hypothecated or 

otherwise transferred except pursuant to an effective registration statement under the Securities Act or pursuant to an exemption 

from registration thereunder, in each case in accordance with all applicable securities laws of the states or other jurisdictions, and 

in the case of a transaction exempt from registration, such securities may only be transferred if the transfer agent for such 

securities has received documentation reasonably satisfactory to it that such transaction does not require registration under the 

Securities Act. This security is subject to certain restrictions on transfer set forth in the Fifth Amended and Restated Agreement of 

Limited Partnership of the Partnership, Dated as of December 28, 2010, as amended or restated from time to time, a copy of which 

may be obtained from the Partnership at its principal executive offices.” 

SECTION 4.09 Reliance on Exemptions. Each Purchaser understands that the Purchased Units are being offered and sold to such 

Purchaser in reliance upon specific exemptions from the registration requirements of United States federal and state securities Laws and 

that the Partnership is relying upon the truth and accuracy of, and Purchaser’s compliance with, the representations, warranties, 

agreements, acknowledgments and understandings of Purchaser set forth herein in order to determine the availability of such 

exemptions and the eligibility of Purchaser to acquire the Purchased Units. 

SECTION 4.10 Authority. Such Purchaser has all necessary power and authority to execute, deliver and perform its obligations 

under the Transaction Agreements to which such Purchaser is a party and to consummate the transactions contemplated thereby; the 

execution, delivery and performance by such Purchaser of the Transaction Agreements and the consummation of the transactions 

contemplated thereby, have been duly authorized by all necessary action on its part; and, assuming the due authorization, execution and 

delivery by the other parties thereto, the Transaction Agreements to which it is a party constitute the legal, valid and binding obligation 

of such Purchaser, enforceable in accordance with its terms, except as such enforceability may be limited by bankruptcy, insolvency, 

fraudulent transfer and similar Laws affecting creditors’ rights generally or by general principles of equity, including principles of 

commercial reasonableness, fair dealing and good faith. 
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ARTICLE V 

COVENANTS 

SECTION 5.01 Conduct of Business. During the period commencing on the date of this Agreement and ending on the Closing 

Date, (a) the Partnership and each of its Subsidiaries will use commercially reasonable efforts to (i) conduct its business in the ordinary 

course of business and (ii) preserve intact its existence and business organization, Permits, goodwill and present business relationships 

with all material customers, suppliers, licensors, distributors and others having significant business relationships with the Partnership 

and/or any of its Subsidiaries, in the case of clause (ii) above, in all material respects, and, in the case of clause (i) and clause (ii) above, 

excluding any transactions contemplated hereby or the Tronox SPA, and (b) the Partnership shall not, without the prior written consent 

of each of the Purchasers, take any action under Sections 5.12(b)(ii) and 5.12(b)(iii) of the Amended Partnership Agreement that would 

have required the consent or approval of the holders of Class A Convertible Preferred Units under the Amended Partnership Agreement 

had the Partnership Agreement Amendment become effective (and the Purchased Units issued to the Purchasers) as of the date of this 

Agreement. 

SECTION 5.02 Taking of Necessary Action. 

(a) Each of the Parties hereto shall use its commercially reasonable efforts promptly to take or cause to be taken all action 

and promptly to do or cause to be done all things necessary, proper or advisable under applicable Law and regulations to consummate 

and make effective the transactions contemplated by this Agreement. Without limiting the foregoing, the Partnership and each 

Purchaser shall use its commercially reasonable efforts to make all filings and obtain all consents of Governmental Authorities that may 

be necessary or, in the reasonable opinion of the Purchasers or the Partnership, as the case may be, advisable for the consummation of 

the transactions contemplated by the Transaction Agreements. 

(b) The Partnership (i) shall use its commercially reasonable efforts promptly to take or cause to be taken all action and 

promptly to do or cause to be done all things necessary, proper or advisable under applicable Law and regulations to consummate and 

make effective the transactions contemplated by the Tronox SPA; (ii) shall not amend, modify or waive any provision of the Tronox 

SPA, waive any condition to the closing thereunder or mutually agree to terminate the Tronox SPA without the prior written approval of 

the Purchasers who are obligated to purchase a majority of the Class A Convertible Preferred Units under this Agreement; provided, 

however, that such prior written approval shall not be required in connection with any such amendment, modification or waiver (other 

than an amendment, modification or waiver of any condition to closing thereunder, and not including any termination thereof) that 

would not adversely affect the Purchasers or the Partnership (either before or after giving effect to the transactions contemplated by the 

Tronox SPA) in any respect, provided that the Partnership provides the Purchasers at least five Business Days’ advance written notice 

thereof; and (iii) shall promptly notify the Purchasers of any breach that would cause a condition under the Tronox SPA to not be 

satisfied. 
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SECTION 5.03 Public Announcements. The initial press release with respect to the transactions contemplated hereby shall be in a 

form to be reasonably agreed upon by the Partnership and the Purchasers. Thereafter, except as required by applicable Law, neither the 

Partnership nor the Purchasers shall make any press release or other public announcement with respect to the transactions contemplated 

hereby without the prior written consent of each other Party (which consent shall not be unreasonably withheld, conditioned or 

delayed). Notwithstanding anything to the contrary in this Section 5.03, the Partnership and its Subsidiaries agree that (i) the Purchasers 

may (A) publicize their ownership in the Partnership, as well as the identity of the Partnership, the size of the investment and its pricing 

terms with respect to the Class A Convertible Preferred Units on its internet site or in marketing materials, press releases, published 

“tombstone” announcements or any other print or electronic medium and (B) display the Partnership’s corporate logo in conjunction 

with any such reference, (ii) (A) any Party may make any public disclosure it believes in good faith is required by applicable Law or 

any listing or trading agreement or other securities exchange requirement concerning its publicly traded securities and (B) after the 

Closing, any Party may make disclosures of then-current public information regarding this Agreement and the transactions effected 

hereunder, and (iii) the Partnership and any of its Affiliates may, without the prior written consent of any other Party or its Affiliates, 

disclose the terms and provisions of this Agreement and any information regarding this Agreement and the transactions contemplated 

hereby in or in connection with (A) offering materials for a securities offering or lending transaction, and/or (B) one or more customary 

investor presentations or related conference calls by the Partnership and its Affiliates with investors or analysts. In the event a Party has 

approved any disclosures as required hereunder, the other Party or its Affiliates shall be entitled to make disclosures substantially 

similar (as to form and content) to those prior disclosures that the non-disclosing Party has approved. 

SECTION 5.04 Disclosure; Public Filings. The Partnership may, without prior written consent or notice, file the Transaction 

Agreements as exhibits to Exchange Act reports, if required by applicable Law and include summaries thereof in such reports. 

SECTION 5.05 NYSE Listing Application. The Partnership shall, prior to the Closing Date, file a supplemental listing application 

with the NYSE to list the Conversion Units and will otherwise use its reasonable commercial efforts to list the Conversion Units on the 

NYSE and maintain such listing. 

SECTION 5.06 Use of Proceeds. The Partnership will use the net proceeds from the sale of Class A Convertible Preferred Units 

under this Agreement together with the proceeds of borrowings from third parties, cash on hand, and/or one or more financing 

transactions of the type contemplated by clause (iv) or clause (vi)(A) of Section 3.16 to fund the purchase price payable by the 

Partnership under the Tronox SPA and related expenses, to pay to the Purchasers or their Affiliates the Transaction Fee, and any excess 

will be used for other general partnership purposes, including the repayment of indebtedness. The Partnership will not directly or 

indirectly use the proceeds of the sale of the Purchased Units, or lend, contribute or otherwise make available such proceeds, in 

violation of any applicable Anti-Corruption Laws. 

SECTION 5.07 Compliance Policies and Procedures. The Partnership and its Subsidiaries shall adopt, revise, and maintain from 

time to time (as the case may be) policies and procedures adequate to provide reasonable assurances that violations of the Anti-

Corruption Laws, Sanctions, and Money Laundering Laws will be prevented, detected, and deterred. 
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SECTION 5.08 Transaction Structure. The Partnership and its Subsidiaries shall, promptly after the closing of the acquisition of 

Tronox, cause Tronox Alkali Corporation and Tronox Alkali Wyoming Corporation, to convert into limited liability companies and to 

be treated as disregarded entities for U.S. federal and any applicable state and local income tax purposes. 

ARTICLE VI 

CLOSING CONDITIONS 

SECTION 6.01 Conditions to Closing. 

(a) Mutual Conditions. The respective obligation of each Party to consummate the purchase and issuance and sale of 

Purchased Units at Closing shall be subject to the satisfaction on or prior to the Closing Date of each of the following conditions (any or 

all of which may be waived by a particular Party on behalf of itself in writing, in whole or in part, to the extent permitted by applicable 

Law): 

(i) no Law shall have been enacted or promulgated, and no action shall have been taken, by any Governmental 

Authority of competent jurisdiction that temporarily, preliminarily or permanently restrains, precludes, enjoins or otherwise 

prohibits the consummation of the transactions contemplated by this Agreement or makes the transactions contemplated by 

this Agreement illegal; 

(ii) there shall not be pending any Action by any Governmental Authority seeking to restrain, preclude, enjoin or 

prohibit the transactions contemplated by this Agreement; and 

(iii) the closing of the transactions contemplated by the Tronox SPA shall occur concurrently with the Closing in 

accordance with the terms of the Tronox SPA, without amendment, modification or waiver of any provision thereof, other 

than an amendment, modification or waiver effected in compliance with Section 5.02(b)(ii). 

(b) Each Purchaser’s Conditions. The respective obligation of each Purchaser to consummate the purchase of its Purchased 

Units on the Closing Date in accordance with Schedule A hereto shall be subject to the satisfaction on or prior to the Closing Date, as 

applicable, of each of the following conditions (any or all of which may be waived by a particular Purchaser only on behalf of itself in 

writing, in whole or in part): 

(i) the Partnership shall have performed and complied in all material respects with the covenants and agreements 

contained in this Agreement that are required to be performed and complied with by the Partnership on or prior to the 

Closing Date; 

(ii) the representations and warranties of the Partnership contained in this Agreement that are qualified by materiality or 

Partnership Material Adverse Effect shall be true and correct when made and as of the Closing Date, and all other 

representations and warranties of the Partnership shall be true and correct in all material respects when made and as of the 

Closing Date, in each case as though made at and as of the Closing Date (except that representations made as of a specific 

date shall be required to be true and correct as of such date only); 
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(iii) the Purchasers shall have received a written opinion in customary form of Akin Gump Strauss Hauer & Feld LLP 

dated as of the Closing Date, regarding (A) the authority, due authorization, valid execution, delivery, enforceability and 

noncontravention of each of the Transaction Agreements and (B) the due authorization, valid issuance and non-assessability 

of the Purchased Units, PIK Units and Conversion Units; 

(iv) the NYSE shall have authorized, upon official notice of issuance, the listing of the Conversion Units; 

(v) no notice of delisting from the NYSE shall have been received by the Partnership with respect to the Common 

Units; 

(vi) there shall not have occurred and be continuing a Partnership Material Adverse Effect; 

(vii) the Partnership shall not have amended, waived or modified any provision of the Tronox SPA since the execution 

thereof (including the amendment, waiver or modification of any conditions to closing contained therein), other than an 

amendment, modification or waiver effected in compliance with Section 5.02(b)(ii); 

(viii) confirmation that at the Closing each other Purchaser shall pay, or cause to be paid, such Purchaser’s Purchase 

Price in accordance with the terms hereof; and 

(ix) the Partnership shall have delivered, or caused to be delivered, to the Purchasers the Partnership’s closing 

deliveries described in Section 6.02. 

(c) The Partnership’s Conditions. The obligation of the Partnership to consummate the sale of the Purchased Units to each of 

the Purchasers on the Closing Date shall be subject to the satisfaction on or prior to the Closing Date, as applicable, of each of the 

following conditions with respect to each Purchaser individually and not the Purchasers jointly (any or all of which may be waived by 

the Partnership in writing, in whole or in part, to the extent permitted by applicable Law):

(i) each Purchaser shall have performed and complied in all material respects with the covenants and agreements 

contained in this Agreement that are required to be performed and complied with by that Purchaser on or prior to the Closing 

Date; 

(ii) the representations and warranties of each Purchaser contained in this Agreement that are qualified by materiality or 

Purchaser Material Adverse Effect shall be true and correct when made and as of the Closing Date, and all other 

representations and warranties of such Purchaser shall be true and correct in all material respects when made and as of the 

Closing Date, in each case as though made at and as of the Closing Date (except that representations made as of a specific 

date shall be required to be true and correct as of such date only); and 

(iii) each Purchaser shall have delivered, or caused to be delivered, to the Partnership such Purchaser’s closing 

deliveries set forth in Section 6.03. 
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SECTION 6.02 Partnership Deliveries. At Closing, subject to the terms and conditions of this Agreement, the Partnership will 

deliver, or cause to be delivered, to each Purchaser: 

(a) evidence of issuance of a certificate evidencing the Purchased Units or the Purchased Units credited to book-entry 

accounts maintained by the transfer agent, as the case may be, bearing the legend or restrictive notation set forth in Section 4.08, and 

meeting the requirements of the Amended Partnership Agreement, free and clear of any Liens, other than transfer restrictions under the 

Amended Partnership Agreement and applicable federal and state securities laws; 

(b) a certificate of the Secretary of State of the State of Delaware, dated as of a recent date, to the effect that each of the 

General Partner and the Partnership is in good standing; 

(c) an officer’s certificate, substantially in the form attached to this Agreement as Exhibit A; 

(d) the Partnership Agreement Amendment, duly executed by the General Partner; 

(e) the Registration Rights Agreement, duly executed by the General Partner on behalf of the Partnership; 

(f) the Board Observer Agreement, duly executed by the General Partner, for itself and on behalf of the Partnership; 

(g) a certificate of the Secretary or Assistant Secretary of the General Partner, on behalf of the Partnership, dated the Closing 

Date, certifying as to (i) the certificate of formation of the General Partner, the GP LLC Agreement, the certificate of limited 

partnership of the Partnership, and the Partnership Agreement, (ii) board resolutions authorizing the execution and delivery of the 

Transaction Agreements and the consummation of the transactions contemplated thereby and (iii) the incumbent officers authorized to 

execute the Transaction Agreements, setting forth the name and title and bearing the signatures of such officers; 

(h) a supplemental listing application filed by the Partnership with the NYSE; 

(i) a cross receipt, dated the Closing Date, executed by the Partnership confirming that the Partnership has received such 

Purchaser’s Purchase Price; 

(j) such other documents relating to the transactions contemplated by this Agreement as the Purchasers or their counsel may 

reasonably request; and 

(k) if applicable, payment of the Transaction Fee in the manner contemplated in Section 2.02(b). 

SECTION 6.03 Purchaser Deliveries. At Closing, subject to the terms and conditions of this Agreement, each Purchaser will 

deliver, or cause to be delivered, to the Partnership: 

(a) payment to the Partnership, by wire transfer(s) of immediately available funds to the Partnership Bank Account, of such 

Purchaser’s Purchase Price, which amount shall be reduced by (i) an amount equal to the amount of such Purchaser’s Reimbursable 

Expenses as provided in the Expense Notice, subject to the limitations set forth in the definition of “Reimbursable Expenses”, and (ii) if 

applicable pursuant to Section 2.02(b), such Purchaser’s proportionate amount of the Transaction Fee; 
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(b) if applicable, payment to an Affiliate of such Purchaser to be designated of such Purchaser’s proportionate amount of the 

Transaction Fee, payable by wire transfer(s) of immediately available funds in U.S. dollars to an account designated in advance of the 

Closing Date by such Affiliate of such Purchaser, a portion of which may be structured as a placement fee to a broker-dealer affiliate; 

(c) an officer’s certificate, substantially in the form attached to this Agreement as Exhibit B; 

(d) the Registration Rights Agreement, duly executed by such Purchaser; 

(e) the Board Observer Agreement, duly executed by the such Purchaser; 

(f) a cross receipt, dated the Closing Date, executed by such Purchaser confirming that such Purchaser has received the 

Purchased Units being purchased by such Purchaser on such Closing Date pursuant hereto; and 

(g) a completed Internal Revenue Service Form W-9. 

ARTICLE VII 

INDEMNIFICATION, COSTS AND EXPENSES 

SECTION 7.01 Indemnification by the Partnership. Upon the terms and subject to the conditions of this Article VII, the 

Partnership will indemnify, defend and hold harmless each Purchaser and its Representatives (collectively, “Purchaser Related Parties”) 

from and against any and all losses, actions, suits, proceedings (including any investigations, litigation or inquiries), demands and 

causes of action, and, in connection therewith, and promptly upon demand, pay or reimburse each of them for all costs, losses, 

liabilities, damages or expenses of any kind or nature whatsoever, including the reasonable fees and disbursements of counsel and all 

other reasonable expenses incurred in connection with investigating, defending or preparing to defend any such matter that may be 

incurred by them or asserted against or involve any of them whether or not involving a third party claim, as a result of, arising out of, or 

in any way related to the breach of any of the representations, warranties, covenants or agreements of the Partnership contained herein 

or in any certificate or instrument delivered by or on behalf of the Partnership hereunder); provided, however, that such claim for 

indemnification relating to a breach of any representation or warranty is made prior to the expiration of such representation or warranty 

to the extent applicable (it being understood that for purposes of determining when an indemnification claim has been made, the date 

upon which a Purchaser Related Party has delivered notice to the Partnership shall constitute the date upon which such claim has been 

made). Notwithstanding anything to the contrary herein, no Purchaser Related Party shall be entitled to recover special, indirect, 

exemplary, incidental, speculative or punitive damages or lost profits, it being understood that (a) this sentence shall not limit recovery 

for damages that (i) are the result of fraud or (ii) constitute a diminution in value of the Purchased Units, PIK Units and Conversion 

Units; provided, however, that with respect to each Purchaser Related Party, the damages recoverable by such Purchaser Related Party 

pursuant to this clause (ii) shall not to exceed the Purchase Price applicable to such Purchaser; and (b) Purchaser Related Parties shall 

further be able to recover any special, consequential or punitive damages that are components of damages paid to third parties by such 

Purchaser Related Parties that are indemnifiable hereunder. 
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SECTION 7.02 Indemnification by Purchasers. Upon the terms and subject to the conditions of this Article VII, each Purchaser 

will severally, and not jointly, indemnify, defend and hold harmless the Partnership, the General Partner and their respective 

Representatives (collectively, “Partnership Related Parties”) from and against any and all losses, actions, suits, proceedings (including 

any investigations, litigation or inquiries), demands and causes of action, and, in connection therewith, and promptly upon demand, pay 

or reimburse each of them for all costs, losses, liabilities, damages or expenses of any kind or nature whatsoever, including the 

reasonable fees and disbursements of counsel and all other reasonable expenses incurred in connection with investigating, defending or 

preparing to defend any such matter that may be incurred by them or asserted against or involve any of them, whether or not involving a 

third party claim, as a result of, arising out of, or in any way related to the breach of any of the representations, warranties, covenants or 

agreements of such Purchaser contained herein or in any certificate or instrument delivered by such Purchaser hereunder; provided, 

however, that such claim for indemnification relating to a breach of any representation or warranty is made prior to the expiration of 

such representation or warranty to the extent applicable (it being understood that for purposes of determining when an indemnification 

claim has been made, the date upon which a Partnership Related Party has delivered notice (stating in reasonable detail the basis of the 

claim for indemnification) to the Purchaser shall constitute the date upon which such claim has been made). Notwithstanding anything 

to the contrary herein, no Partnership Related Party shall be entitled to recover special, indirect, exemplary, incidental, speculative or 

punitive damages or lost profits, it being understood that (a) this sentence shall not limit recovery for damages that are the result of 

fraud and (b) the Partnership Related Parties shall further be able to recover any special, consequential or punitive damages that are 

components of damages paid to third parties by such Partnership Related Parties that are indemnifiable hereunder. Notwithstanding 

anything to the contrary contained in this Agreement, no current, former or future Affiliate, general or limited partner, equity-holder, 

director, officer, manager, employee, agent, successor or assign of any Purchaser or of any Affiliate thereof (collectively, 

“Non-Recourse Parties”), other than any Purchaser, shall have any liability or obligation hereunder or in respect of the transactions 

contemplated hereby (at law or in equity, whether in tort, contract or otherwise), and from and after Closing, any claim as a result of, 

arising out of, or in any way related to any breach of any representation, warranty, covenant or agreement by a Purchaser shall be made 

solely against the Purchaser, and no Non-Recourse Party other than Purchaser, shall have any liability or obligation hereunder or in 

respect thereof (at law or in equity, whether in tort, contract or otherwise), and the Partnership on behalf of itself and the Partnership 

Related Parties and its and their respective Affiliates hereby irrevocably waives any claims or rights (at law or in equity, whether in tort, 

contract or otherwise) it or any Partnership Related Party, or its and their respective Affiliates, may have with respect to this Agreement 

or the transactions contemplated hereby against any Non-Recourse Party other than any Purchaser, whether before or after Closing. 

SECTION 7.03 Indemnification Procedure. Promptly after any Partnership Related Party or Purchaser Related Party (hereinafter, 

the “Indemnified Party”) has received notice of any indemnifiable claim hereunder, or the commencement of any action, suit or 

proceeding by a third party, which the Indemnified Party believes in good faith is an indemnifiable claim under this Agreement, the 

Indemnified Party shall give the indemnitor hereunder (the “Indemnifying Party”) written notice of such claim or the commencement of 

such action, suit or proceeding, but failure to so notify the Indemnifying Party will not relieve the Indemnifying Party from any liability 

it may have to such Indemnified Party 
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hereunder except to the extent that the Indemnifying Party is materially prejudiced by such failure. Such notice shall state the nature and 

the basis of such claim to the extent then known. The Indemnifying Party shall have the right to defend and settle, at its own expense 

and by its own counsel who shall be reasonably acceptable to the Indemnified Party, any such matter as long as the Indemnifying Party 

pursues the same diligently and in good faith. If the Indemnifying Party undertakes to defend or settle, it shall promptly notify the 

Indemnified Party of its intention to do so, and the Indemnified Party shall reasonably cooperate with the Indemnifying Party and its 

counsel in all commercially reasonable respects in the defense thereof and the settlement thereof. Such cooperation shall include 

furnishing the Indemnifying Party with any books, records and other information reasonably requested by the Indemnifying Party and in 

the Indemnified Party’s possession or control. Such cooperation of the Indemnified Party shall be at the cost of the Indemnifying Party. 

After the Indemnifying Party has notified the Indemnified Party of its intention to undertake to defend or settle any such asserted 

liability, and for so long as the Indemnifying Party diligently pursues such defense, the Indemnifying Party shall not be liable for any 

additional legal expenses incurred by the Indemnified Party in connection with any defense or settlement of such asserted liability; 

provided, however, that the Indemnified Party shall be entitled (i) at its expense, to participate in the defense of such asserted liability 

and the negotiations of the settlement thereof and (ii) if (A) the Indemnifying Party has, within ten (10) Business Days of when the 

Indemnified Party provides written notice of the claim for indemnification, failed to (1) assume the defense or employ counsel 

reasonably acceptable to the Indemnified Party and (2) notify the Indemnified Party of such assumption or (B) the defendants in any 

such action include both the Indemnified Party and the Indemnifying Party and counsel to the Indemnified Party shall have concluded 

that there may be reasonable defenses available to the Indemnified Party that are different from or in addition to those available to the 

Indemnifying Party or if the interest of the Indemnified Party reasonably may be deemed to conflict with the interests of the 

Indemnifying Party, then the Indemnified Party shall have the right to select a separate counsel and to assume such legal defense and 

otherwise to participate in the defense of such action, with the expenses and fees of such separate counsel and other expenses related to 

such participation to be reimbursed by the Indemnifying Party as incurred. Notwithstanding any other provision of this Agreement, the 

Indemnifying Party shall not settle any indemnified claim without the prior consent of the Indemnified Party, unless the settlement 

thereof imposes no liability or obligation on, involves no admission of wrongdoing or malfeasance by, and includes a complete release 

from liability of, the Indemnified Party. 

SECTION 7.04 Tax Treatment. All indemnification payments under this Article VII shall be adjustments to the Per Unit Price 

except as otherwise required by applicable Law. 

ARTICLE VIII 

MISCELLANEOUS 

SECTION 8.01 Interpretation. Article, Section, Schedule, and Exhibit references are to this Agreement, unless otherwise 

specified. All references to instruments, documents, contracts, and agreements are references to such instruments, documents, contracts, 

and agreements as the same may be amended, supplemented, and otherwise modified from time to time, unless otherwise specified. The 

word “including” shall mean “including but not limited to.” Whenever a Party has an obligation under the Transaction Agreements, the 

expense of complying with such obligation shall be an expense of such Party unless otherwise specified therein. Whenever any 

determination, consent or approval is to be made or given by a Purchaser under the Transaction Agreements, such action shall be in 

such Purchaser’s sole discretion, unless otherwise specified therein. The meaning assigned to each term 

33 



defined herein shall be equally applicable to both the singular and the plural forms of such term and vice versa, and words denoting any 

gender shall include all genders as the context requires. Where a word or phrase is defined herein, each of its other grammatical forms 

shall have a corresponding meaning. A reference to any Party to this Agreement or a Person party to any other agreement or document 

shall include such Party’s successors and permitted assigns If any provision in the Transaction Agreements is held to be illegal, invalid, 

not binding, or unenforceable, such provision shall be fully severable and the Transaction Agreements shall be construed and enforced 

as if such illegal, invalid, not binding or unenforceable provision had never comprised a part of the Transaction Agreements, and the 

remaining provisions shall remain in full force and effect. The Transaction Agreements have been reviewed and negotiated by 

sophisticated parties with access to legal counsel and shall not be construed against the drafter. 

SECTION 8.02 Survival of Provisions. The representations and warranties set forth in Sections 3.01, 3.02, 3.03, 3.04, 3.07, 3.09, 

3.10, 3.11, 3.20, 3.27, 3.28, 3.29, 3.30, 3.35, 4.01, 4.03, 4.04, 4.05, 4.06, 4.07, 4.08, 4.09 and 4.10 of this Agreement shall survive the 

execution and delivery of this Agreement indefinitely, the representations and warranties set forth in Section 3.23 shall survive until 60 

days after the applicable statute of limitations (taking into account any extensions thereof), and the other representations and warranties 

set forth in this Agreement shall survive for a period of eighteen (18) months following the Closing Date, regardless of any 

investigation made by or on behalf of the Partnership or any Purchaser. The covenants made in this Agreement or any other Transaction 

Agreement shall survive the Closing indefinitely until performed and remain operative and in full force and effect regardless of 

acceptance of any of the Purchased Units and payment therefor and repayment, conversion, exercise, redemption or repurchase thereof. 

All indemnification obligations of the Partnership and the Purchasers pursuant to this Agreement shall remain operative and in full force 

and effect unless such obligations are expressly terminated in a writing by the Parties, regardless of any purported general termination 

of this Agreement. 

SECTION 8.03 No Waiver; Modifications in Writing. 

(a) Delay. No failure or delay on the part of any Party in exercising any right, power, or remedy hereunder shall operate as a 

waiver thereof, nor shall any single or partial exercise of any such right, power, or remedy preclude any other or further exercise thereof 

or the exercise of any right, power, or remedy. The remedies provided for herein are cumulative and are not exclusive of any remedies 

that may be available to a Party at Law or in equity or otherwise. 

(b) Specific Waiver; Amendment. Except as otherwise provided herein, no amendment, waiver, consent, modification or 

termination of any provision of this Agreement shall be effective, unless signed by each of Parties or each of the original signatories 

thereto affected by such amendment, waiver, consent, modification or termination. Any amendment, supplement or modification of or 

to any provision hereof, any waiver of any provision hereof and any consent to any departure by the Partnership from the terms of any 

provision hereof shall be effective only in the specific instance and for the specific purpose for which made or given. Except where 

notice is specifically required by this Agreement, no notice to or demand on the Partnership in any case shall entitle the Partnership to 

any other or further notice or demand in similar or other circumstances. 
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SECTION 8.04 Binding Effect; Assignment. 

(a) Binding Effect. This Agreement shall be binding upon the Partnership, each Purchaser and their respective successors and 

permitted assigns. Except as expressly provided in this Agreement, this Agreement shall not be construed so as to confer any right or 

benefit upon any Person other than the Parties to this Agreement and as provided in Article VII, and their respective successors and 

permitted assigns. The Partnership may not assign all or any portion of its rights and obligations under this Agreement without the 

consent of Purchasers possessing the right to acquire not less than a majority of the Purchased Units. 

(b) Assignment of Rights. All or any portion of the rights and obligations of any Purchaser under this Agreement may be 

transferred by such Purchaser without the consent of any other Party, subject to the restrictions set forth in, and compliance with the 

requirements of, Section 2.01(b). Any transfer or attempted transfer of the rights and obligations of a Purchaser under this Agreement, 

other than in accordance with Section 2.01(b), shall be null and void and of no force and effect. 

SECTION 8.05 Communications. All notices and demands provided for hereunder shall be in writing and shall be given by 

registered or certified mail, return receipt requested, telecopy, air courier guaranteeing overnight delivery, electronic mail or personal 

delivery to the following addresses: 

(a) If to any Purchaser: 

To such Purchaser’s address listed on Schedule 8.05 hereof or such other address as such Purchaser shall have 

specified by written notice to the Partnership. 

With a copy to (which shall not constitute notice): 

Andrews Kurth Kenyon LLP 

600 Travis, Suite 4200 

Houston, TX 77002 

Attention: G. Michael O’Leary; 

 Courtney Cochran Butler 

Email:      moleary@andrewskurth.com; 

courtneybutler@andrewskurth.com 

With a copy to (which shall not constitute notice): 

Simpson Thacher & Bartlett LLP 

600 Travis, Suite 5400 

Houston, TX 77002 

Attention: M. Breen Haire 

Email: breen.haire@stblaw.com 
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(b) If to the Partnership: 

Genesis Energy, L.P. 

919 Milam, Suite 2100 

Houston, TX 77002 

Attention: Grant E. Sims 

Email: grant.sims@genlp.com 

With a copy to (which shall not constitute notice): 

Akin Gump Strauss Hauer & Feld LLP 

1111 Louisiana Street, 44th Floor 

Houston, Texas 77002 

Attention: J. Vincent Kendrick 

Email: vkendrick@akingump.com 

or to such other address as the Partnership or such Purchaser may designate in writing. All notices and communications shall be deemed 

to have been duly given: at the time delivered by hand, if personally delivered; at the time of transmittal, if sent via electronic mail prior 

to 5:00 p.m., Central Time on the date submitted; on the next succeeding Business Day, if sent via electronic mail at or after 5:00 p.m., 

Central Time on the date submitted; upon actual receipt if sent by certified mail, return receipt requested, or regular mail, if mailed; 

when receipt acknowledged, if sent via facsimile; and upon actual receipt when delivered to an air courier guaranteeing overnight 

delivery. 

SECTION 8.06 Entire Agreement. This Agreement and the other Transaction Agreements are intended by the Parties as a final 

expression of their agreement and intended to be a complete and exclusive statement of the agreement and understanding of the Parties 

hereto and thereto in respect of the subject matter contained herein and therein. There are no restrictions, promises, warranties or 

undertakings, other than those set forth or referred to herein and therein, with respect to the rights granted by the Partnership or a 

Purchaser set forth herein and therein. This Agreement and the other Transaction Agreements supersede all prior agreements and 

understandings between the Parties with respect to such subject matter. The Schedules and Exhibits referred to herein and attached 

hereto are incorporated herein by this reference, and unless the context expressly requires otherwise, are incorporated in the definition 

of “Agreement.” 

SECTION 8.07 Governing Law; Submission to Jurisdiction. This Agreement, and all claims or causes of action (whether in 

contract or tort) that may be based upon, arise out of or relate to this Agreement or the negotiation, execution or performance of this 

Agreement (including any claim or cause of action based upon, arising out of or related to any representation or warranty made in or in 

connection with this Agreement), will be construed in accordance with and governed by the laws of the State of New York. The Parties 

hereby submit to the non-exclusive jurisdiction of any U.S. federal or state court located in the Borough of Manhattan, the City and 

County of New York in any action, suit or proceeding arising out of or based upon this Agreement or any of the transactions 

contemplated hereby. The Parties hereby irrevocably waive, to the fullest extent permitted by applicable Law, any objection which they 

may now or hereafter have to the laying of venue of any such dispute brought in such court or any defense of inconvenient forum for 

the maintenance of such dispute. Each of the Parties hereto agrees that a judgment in any such dispute may be enforced in other 

jurisdictions by suit on the judgment or in any other manner provided by Law. 

36 



SECTION 8.08 Waiver of Jury Trial. THE PARTIES TO THIS AGREEMENT EACH HEREBY WAIVES, AND AGREES TO 

CAUSE ITS AFFILIATES TO WAIVE, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY RIGHT TO TRIAL BY JURY 

OF ANY CLAIM, DEMAND, ACTION OR CAUSE OF ACTION (A) ARISING UNDER THIS AGREEMENT OR (B) IN ANY 

WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO IN RESPECT OF 

THIS AGREEMENT OR ANY OF THE TRANSACTIONS RELATED HERETO, IN EACH CASE WHETHER NOW EXISTING 

OR HEREAFTER ARISING, AND WHETHER IN CONTRACT, TORT, EQUITY OR OTHERWISE. THE PARTIES TO THIS 

AGREEMENT EACH HEREBY AGREES AND CONSENTS THAT ANY SUCH CLAIM, DEMAND, ACTION OR CAUSE OF 

ACTION SHALL BE DECIDED BY COURT TRIAL WITHOUT A JURY AND THAT THE PARTIES TO THIS AGREEMENT 

MAY FILE AN ORIGINAL COUNTERPART OF A COPY OF THIS AGREEMENT WITH ANY COURT AS WRITTEN 

EVIDENCE OF THE CONSENT OF THE PARTIES HERETO TO THE WAIVER OF THEIR RIGHT TO TRIAL BY JURY. 

SECTION 8.09 Execution in Counterparts. This Agreement may be executed in any number of counterparts and by different 

Parties hereto in separate counterparts, including facsimile or .pdf format counterparts, each of which counterparts, when so executed 

and delivered, shall be deemed to be an original and all of which counterparts, taken together, shall constitute but one and the same 

Agreement. 

SECTION 8.10 Termination. 

(a) Notwithstanding anything herein to the contrary, this Agreement may be terminated at any time at or prior to the Closing 

by the mutual written consent of the Partnership and the Purchasers entitled to purchase a majority of the Purchased Units in accordance 

with Schedule A, or, with respect to any Purchaser, that Purchaser and the Partnership. 

(b) Notwithstanding anything herein to the contrary, this Agreement shall automatically terminate at any time at or prior to 

the Closing: 

(i) if a statute, rule, order, decree or regulation shall have been enacted or promulgated, or if any action shall have been 

taken by any Governmental Authority of competent jurisdiction which permanently restrains, precludes, enjoins or otherwise 

prohibits the consummation of the transactions contemplated by this Agreement or makes the transactions contemplated by 

this Agreement illegal; 

(ii) by written notice from the Purchasers possessing the right to acquire not less than majority of the Purchased Units if 

the Tronox SPA is terminated for any reason; or 

(iii) by written notice from the Partnership or a Purchaser, with respect to itself but not any other Purchaser, if the 

Closing does not occur by 11:59 p.m., Eastern Time, on the Drop-Dead Date; provided, however, that no Party may 

terminate this Agreement pursuant to this Section 8.10(b)(iii) if such Party is, at the time of providing such written notice, in 

breach of any of its obligations under this Agreement. 
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(c) In the event of the termination of this Agreement as provided in Section 8.10(a) or Section 8.10(b), this Agreement shall 

forthwith become null and void. In the event of such termination, there shall be no liability on the part of any Party hereto, except with 

respect to the requirement to comply with any Confidentiality Agreement in favor of the Partnership; provided that nothing herein shall 

relieve any Party from any liability or obligation with respect to any willful breach of this Agreement. 

SECTION 8.11 Recapitalization, Exchanges, Etc. The provisions of this Agreement shall apply to the full extent set forth herein 

with respect to any and all equity interests of the Partnership or any successor or assign of the Partnership (whether by merger, 

consolidation, sale of assets or otherwise) that may be issued in respect of, in exchange for or in substitution of, the Purchased Units, 

and shall be appropriately adjusted for combinations, unit splits, recapitalizations and the like of the Class A Convertible Preferred 

Units or the Common Units occurring after the date of this Agreement. 

SECTION 8.12 Specific Performance. Damages in the event of breach of this Agreement by a Party hereto may be difficult, if not 

impossible, to ascertain, and it is therefore agreed that each such Party, in addition to and without limiting any other remedy or right it 

may have, will have the right to an injunction or other equitable relief in any court of competent jurisdiction, enjoining any such breach, 

and enforcing specifically the terms and provisions hereof, and each of the Parties hereto hereby waives any and all defenses it may 

have on the ground of lack of jurisdiction or competence of the court to grant such an injunction or other equitable relief. The existence 

of this right will not preclude any such Party from pursuing any other rights and remedies at law or in equity that such Party may have. 

SECTION 8.13 Financing Cooperation. If requested by a Purchaser, the Partnership will provide the following cooperation: (i) in 

connection with such Purchaser entering into a Permitted Loan or Permitted Transaction, providing such cooperation and assistance as 

such Purchaser may reasonably request (including, without limitation, entering into an “issuer agreement” in customary form in 

connection with such transactions), (ii) using commercially reasonable efforts to deposit the pledged Class A Convertible Preferred 

Units in book entry form, without restrictive securities law legends, on the books of The Depository Trust Company, when eligible to 

do so (or, if such pledged Class A Convertible Preferred Units are eligible for resale under Rule 144A, on the books of The Depository 

Trust Company with customary restrictive legends for Rule 144A eligible securities), (iii) if so requested by such lender or 

counterparty, as applicable, re-registering the pledged Class A Convertible Preferred Units in the name of the relevant lender, 

counterparty, custodian or similar party to a Permitted Loan or Permitted Transaction, with respect to Permitted Loans solely as 

securities intermediary and only to the extent such Purchaser or its Affiliates continues to beneficially own such pledged Class A 

Convertible Preferred Units and/or (iv) using commercially reasonable efforts to enter into customary triparty agreements with the 

relevant lender or counterparty and such Purchaser relating to the delivery of the Class A Convertible Preferred Units to such lender or 

purchaser, as the case may be, for crediting to the relevant collateral accounts upon funding of the relevant loan and payment of the 

purchase price of such Purchaser. 
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SECTION 8.14 Removal of Legend. In connection with a sale of the Purchased Units, PIK Units or Conversion Units by a 

Purchaser in reliance on Rule 144 promulgated under the Securities Act, the applicable Purchaser or its broker shall deliver to the 

Partnership a broker and seller representation letter providing to the Partnership any information the Partnership deems necessary to 

determine that the sale of such units is made in compliance with Rule 144 promulgated under the Securities Act, including, as may be 

appropriate, a certification that the Purchaser is not an affiliate of the Partnership (as defined in Rule 144 promulgated under the 

Securities Act) and a certification as to the length of time the such units have been held. Upon receipt of such representation letters, the 

Partnership shall, in connection with such sale, promptly remove (or cause to be removed) the notation of a restrictive legend on such 

Purchaser’s certificates representing such Purchased Units or the book-entry account maintained by the Partnership, including the 

securities legend referred to in Section 4.08, and the Partnership shall bear all costs associated therewith. At such time as the Purchased 

Units, PIK Units or Conversion Units have been sold pursuant to an effective registration statement under the Securities Act or a 

Purchaser has a “holding period” with respect to such securities under Rule 144(d) of the Securities Act of more than 12 months and 

such Purchaser is not, and has not been in the preceding three months, an affiliate of the Partnership (as defined in Rule 144 

promulgated under the Securities Act), if certificates representing such Purchased Units or the book-entry account of such units still 

bears the notation of the restrictive legend referred to in Section 4.08, the Partnership agrees, upon request of the Purchaser or permitted 

assignee, to take all steps reasonably necessary to promptly effect the removal of the legend described in Section 4.08 from such units, 

and the Partnership shall bear all costs associated therewith, regardless of whether the request is made in connection with a sale or 

otherwise, so long as such Purchaser or its permitted assigns provide to the Partnership any information the Partnership deems 

reasonably necessary to determine that the legend is no longer required under the Securities Act or applicable state laws, including (if 

there is no such registration statement) a certification that the holder is not an affiliate of the Partnership (as defined in Rule 144 

promulgated under the Securities Act), a covenant to inform the Partnership if it should thereafter become an affiliate (as defined in 

Rule 144 promulgated under the Securities Act) and to consent to the notation of an appropriate restriction, and a certification as to the 

length of time such units have been held. The Partnership shall cooperate with each Purchaser to effect the removal of the legend 

referred to in Section 4.08 at any time such legend is no longer appropriate. 

(Signature Pages Follow) 
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IN WITNESS WHEREOF, the Parties hereto execute this Agreement, effective as of the date first above written. 

GENESIS ENERGY, L.P.

By: Genesis Energy, LLC,

its General Partner

By: /s/ Grant E. Sims

Name: Grant E. Sims

Title: Chief Executive Officer

Signature Page to 

Class A Convertible Preferred Unit Purchase Agreement 



Rodeo Finance Aggregator LLC,

a Delaware limited liability company

By: /s/ Raj Agrawal

Name: Raj Agrawal

Title: Director

Signature Page to 

Class A Convertible Preferred Unit Purchase Agreement 



GSO Rodeo Holdings LP

By: GSO Rodeo Holdings Associates LLC,

its general partner

/s/ Marisa Beeney

Name: Marisa Beeney

Title:   Authorized Signatory

Signature Page to 

Class A Convertible Preferred Unit Purchase Agreement 



Schedule A 

Purchaser

Class A

Convertible

Preferred Units Purchase Price

Rodeo Finance Aggregator LLC 11,124,747.00 $375,000,032.38

GSO Rodeo Holdings LP 11,124,747.00 $375,000,032.38

TOTAL 22,249,494.00 $750,000,064.76



Schedule B 

Owners of Class B Units 

1. James E. Davison: Record owner of 9,453 Class B Units 

2. James E. Davison, Jr.: Record owner of 13,648 Class B Units 

3. Steven K. Davison: Record owner of 7,676 Class B Units 

4. Robert V. Deere; Record owner of 1,052 Class B Units 

5. Sharilyn S. Gasaway: Record owner of 1,081 Class B Units 

6. Grant E. Sims: Record owner of 7,087 Class B Units 



Schedule C 

Significant Subsidiaries 

1. Genesis Crude Oil, L.P. 

2. Genesis Offshore Holdings, LLC 

3. Genesis Davison, LLC 

4. Davison Petroleum Supply, LLC 

5. TDC, L.L.C. 

6. Manta Ray Gathering Company, L.L.C. 

7. Southeast Keathley Canyon Pipeline Company, LLC 

8. GEL Sekco, LLC 

9. Genesis Sekco, LLC 

10. Cameron Highway Oil Pipeline Company, LLC 

11. Genesis CHOPS I, LLC 

12. Cameron Highway Pipeline I, L.P. 

13. Genesis Marine, LLC 



Schedule 8.05 

Purchaser Contact Information

Rodeo Finance Aggregator LLC 2800 Sand Hill Road, Suite 200

Menlo Park, California 94025

Attention: Brandon Freiman

Email: Brandon.Freiman@kkr.com

GSO Rodeo Holdings LP 345 Park Avenue, 31st Floor

New York, NY 10154

Attention: Michael Zawadzki

                 Marisa Beeney

Email: Michael.Zawadzki@gsocap.com

            Marisa.Beeney@gsocap.com



Exhibit A 

Form of General Partner Officer’s Certificate 

Genesis Energy, LLC 

Officer’s Certificate 

[Closing Date], 2017 

Pursuant to Section 6.02(c) of the Class A Convertible Preferred Unit Purchase Agreement by and among Genesis Energy, L.P., a 

Delaware limited partnership (the “Partnership”), and each of the Purchasers party thereto, dated August 2, 2017 (the “Purchase 

Agreement”), the undersigned, being the Chief Executive Officer of Genesis Energy, LLC, a Delaware limited liability company, acting 

in its capacity as the general partner of Partnership, hereby certifies as follows: 

1. The Partnership has performed and complied in all material respects with the covenants and agreements contained in the 

Purchase Agreement that are required to be performed and complied with by the Partnership on or prior to the Closing Date. 

2. The representations and warranties of the Partnership contained in the Purchase Agreement that are qualified by materiality or 

Partnership Material Adverse Effect were true and correct when made and are true and correct on the date hereof (as though made at 

and as of the date hereof), and all other representations and warranties were true and correct in all material respects when made and are 

true and correct in all material respects as of the date hereof (as though made at and as of the date hereof), other than those 

representations and warranties of the Partnership contained in the Purchase Agreement that expressly relate to a different date, in which 

case, they are correct in all material respects as of such date. 

Capitalized terms used but not defined in this Officer’s Certificate shall have the respective meanings ascribed to them in the 

Purchase Agreement. 

(Signature page follows) 



The undersigned has executed this Officer’s Certificate as of the date first written above, in his capacity as Chief Executive 

Officer of Genesis Energy, LLC, a Delaware limited liability company, acting in its capacity as the general partner of the Partnership. 

Name:

Title:

Signature Page to Officer’s Certificate 



Exhibit B 

Form of Purchaser’s Officer’s Certificate 

Officer’s Certificate 

[Closing Date], 2017 

Pursuant to Section 6.03(c) of the Class A Convertible Preferred Unit Purchase Agreement by and among Genesis Energy, L.P., a 

Delaware limited partnership, and each of the Purchasers party thereto, dated August 2, 2017 (the “Purchase Agreement”), the 

undersigned, being the President, Chief Executive Officer or other authorized officer of the Purchaser set forth on the signature page 

hereto, hereby certifies in his or her capacity as such, and not in his or her individual capacity, solely with respect to such Purchaser as 

follows: 

1. The Purchaser has performed and complied with the covenants and agreements contained in the Purchase Agreement that are 

required to be performed and complied with by the Purchaser on or prior to the Closing Date. 

2. The representations and warranties of the Purchaser contained in the Purchase Agreement that are qualified by materiality or 

Purchaser Material Adverse Effect were true and correct when made and are true and correct as of the date hereof (as though made at 

and as of the date hereof), and all other representations and warranties were true and correct in all material respects when made and are 

true and correct in all material respects as of the date hereof (as though made at and as of the date hereof), other than those 

representations and warranties of the Purchaser contained in the Purchase Agreement that expressly relate to a different date, in which 

case, they are correct in all material respects as of such date. 

Capitalized terms used but not defined in this Officer’s Certificate shall have the respective meanings ascribed to them in the 

Purchase Agreement. 

(Signature page follows) 



The undersigned has executed this Officer’s Certificate as of the date first written above. 

Name:

Title:

Signature Page to Purchaser’s Officer’s Certificate 



Exhibit C 

Form of Joinder Agreement 

JOINDER AGREEMENT 

FOR 

CLASS A CONVERTIBLE PREFERRED UNIT 

SECURITIES PURCHASE AGREEMENT 

The undersigned hereby agrees, effective as of                     , 2017, to become a party to that certain Class A Convertible Preferred 

Unit Purchase Agreement, dated as of August 2, 2017, by and among Genesis Energy, L.P., (the “Partnership”) and each of the 

purchasers listed on Schedule A thereto (the “Purchase Agreement”), and, for all purposes of the Purchase Agreement, to be included 

within the term “Purchasers” (as defined in the Purchase Agreement). By execution and delivery of this Joinder Agreement, the 

undersigned hereby agrees (i) to be bound by all covenants, agreements, representations, warranties and acknowledgements attributable 

to the designating Purchaser under the Purchase Agreement, as if made by, and with respect to, the undersigned; and (ii) to perform all 

obligations and duties required of the designating Purchaser with respect to its Purchased Units. Capitalized terms used herein, but not 

otherwise defined herein, shall have the meanings assigned to such terms in the Purchase Agreement. 

The mailing and e-mail address to which notices should be sent to the undersigned, for purposes of the Purchase Agreement, are 

set forth below: 

PURCHASER:

Purchaser:

By:

Name:

Title:

Mailing Address:

Attention:

E-mail:



Exhibit D 

Form of Partnership Agreement Amendment 

(see attached) 



Final Form

FIRST AMENDMENT TO 

FIFTH AMENDED AND RESTATED 

AGREEMENT OF LIMITED PARTNERSHIP OF 

GENESIS ENERGY, L.P. 

THIS FIRST AMENDMENT TO FIFTH AMENDED AND RESTATED AGREEMENT OF LIMITED PARTNERSHIP OF 

GENESIS ENERGY, L.P. dated as of [        ], 2017 (this “Amendment”) is entered into by Genesis Energy, LLC (the “General 

Partner”), a Delaware limited liability company and the general partner of Genesis Energy, L.P., a Delaware limited partnership 

(the “Partnership”), pursuant to the authority granted to the General Partner in Section 13.1 of the Fifth Amended and Restated 

Agreement of Limited Partnership of the Partnership, dated as of December 28, 2010 (the “Partnership Agreement”). Capitalized terms 

used but not defined herein shall have the meanings ascribed to such terms in the Partnership Agreement. 

RECITALS 

WHEREAS, Section 5.6(a) of the Partnership Agreement provides that the Partnership may issue additional Partnership 

Securities for any Partnership purpose at any time and from time to time to such Persons and for such consideration and on such terms 

and conditions as the General Partner in its sole discretion shall establish, all without the approval of any Limited Partners; 

WHEREAS, Section 5.6(b) of the Partnership Agreement provides that the Partnership Securities authorized to be issued by the 

Partnership pursuant to Section 5.6(a) may be issued in one or more classes, or one or more series of any such classes, with such 

designations, preferences, rights, powers and duties (which may be senior to existing classes and series of Partnership Securities) as 

shall be fixed by the General Partner in the exercise of its sole discretion; 

WHEREAS, Section 13.1(g) of the Partnership Agreement provides that the General Partner may, without the approval of any 

Limited Partner or Assignee, amend any provision of the Partnership Agreement that in the discretion of the General Partner is 

necessary or advisable in connection with the authorization or issuance of any class or series of Partnership Securities pursuant to 

Section 5.6 of the Partnership Agreement; and 

WHEREAS, the General Partner deems it advisable and in the best interest of the Partnership to effect this Amendment to provide 

for (i) the creation of a new class of Units to be designated as “Class A Convertible Preferred Units” and to fix the designations, 

preferences and the relative participating, optional and other special rights, powers and duties pertaining to the Class A Preferred Units 

(as defined herein), including, without limitation, the conversion of the Class A Preferred Units into Common Units – Class A in 

accordance with the terms described herein, (ii) the issuance of the Class A Preferred Units to the Class A Purchasers (as defined 

herein) pursuant to the Class A Preferred Unit Purchase Agreement (as defined herein) and (iii) such other matters as are provided 

herein; 



NOW, THEREFORE, in consideration of the covenants, conditions and agreements contained herein, the General Partner hereby 

adopts the following: 

A. Amendment. The Partnership Agreement is hereby amended as follows: 

1. Article I is hereby amended to add or restate, as applicable, the following definitions in Section 1.1 in the appropriate 

alphabetical order: 

“Affiliate” means, with respect to any Person, any other Person that (i) directly or indirectly through one or more intermediaries 

Controls, is Controlled by or is under common Control with, the Person in question or (ii) owns, beneficially, directly or indirectly, 

twenty percent (20%) or more of the outstanding capital stock, shares or other equity interests of the Person in question. For purposes of 

this Agreement, and not in limitation of the foregoing (i) the Partnership, on the one hand, and the Class A Purchasers (solely due to 

their ownership of Class A Preferred Units or Class A Conversion Units), on the other hand, shall not be considered Affiliates; (ii) any 

fund, entity or account managed, advised or sub-advised, directly or indirectly, by a Class A Purchaser or any of its Affiliates, or the 

direct or indirect equity owners, including limited partners of a Class A Purchaser or any of its Affiliates, shall be considered an 

Affiliate of such Class A Purchaser; provided, however, that, other than for purposes of Sections 4.8, 4.9 and 16.11 hereof, Blackstone 

shall not be considered or otherwise deemed to be an Affiliate of GSO Capital Partners, GSO or their respective Affiliates that are part 

of the credit-related businesses of Blackstone, but any fund or account managed, advised or sub-advised by or Controlled by GSO 

Capital Partners or its Affiliates within the credit-related businesses of Blackstone (including any fund or account Controlled by 

Blackstone that is a direct investor in a Class A Purchaser) shall constitute an Affiliate of GSO Capital Partners and GSO. 

“Average VWAP” per Common Unit – Class A over a certain period shall mean the arithmetic average of the VWAP per 

Common Unit – Class A for each Trading Day in such period. 

“Blackstone” means The Blackstone Group L.P. and all private equity funds, portfolio companies, parallel investment entities, and 

alternative investment entities owned, managed, or Controlled by The Blackstone Group L.P. or its Affiliates that are not part of the 

credit-related businesses of The Blackstone Group L.P. 

“Capital Distributions” has the meaning set forth in Section 5.12(b)(ii)(B)(5). 

“Class A Board Observer” means a Person appointed by KKR or GSO, as applicable, pursuant to the Board Observer Agreement, 

dated the date hereof, by and among the Partnership, the General Partner, KKR and GSO. 

“Class A Cash COC Event” means a Class A Change of Control involving a payment of consideration to the holders of Common 

Units, with more than 90% of such consideration consisting of cash. 

“Class A Change of Control” means the occurrence of any of the following events: 
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(i) the acquisition, directly or indirectly (including by merger), of fifty percent (50%) or more of any of (A) the Common Units – 

Class A, (B) the Common Units – Class B, (C) the General Partner Interest or (D) the voting equity of the General Partner (in each case, 

measured by voting power rather than the number of shares, units or other equity interests) by any Person or “person” (as that term is 

used in Section 13(d)(3) of the Exchange Act) other than a Permitted Holder, if such acquisition gives such Person or “person” (as that 

term is used in Section 13(d)(3) of the Exchange Act), as applicable, the right to elect more than half of the members of the Board of 

Directors of the Partnership or the General Partner, as applicable; 

(ii) any direct or indirect sale, lease, transfer, conveyance or other disposition, in one or a series of related transactions, of all or 

substantially all of the assets of the Partnership and its Subsidiaries, taken as a whole, to any Person or group of Persons other than a 

Permitted Holder; 

(iii) the Common Units – Class A are no longer listed or admitted to trading on a National Securities Exchange; 

(iv) the removal of the General Partner as general partner of the Partnership by the Limited Partners if the successor General 

Partner is not a Permitted Holder; 

(v) any Change of Control (as defined in the Indenture); or 

(vi) any Change in Control (as defined in the Credit Agreement). 

“Class A Closing Date” means [•], 2017. 

“Class A COC Conversion Premium” means (i) on or prior to the first anniversary of the Class A Closing Date, one hundred 

fifteen percent (115%), (ii) after the first anniversary but on or prior to the second anniversary of the Class A Closing Date, one hundred 

ten percent (110%), (iii) after the second anniversary but on or prior to the third anniversary of the Class A Closing Date, one hundred 

five percent (105%), and (d) after the third anniversary of the Class A Closing Date, one hundred one percent (101%). 

“Class A COC Conversion Rate” means the greater of (i) the then-applicable Class A Conversion Rate (regardless of whether the 

Class A Preferred Units are then convertible) and (ii) the quotient of (a) the sum of (x) the product of (A) the sum of (1) the Class A 

Issue Price, plus (2) all Class A Unpaid Distributions on the applicable Class A Preferred Unit, multiplied by (B) the Class A COC 

Conversion Premium, plus (y) any Class A Partial Period Distributions on the applicable Class A Preferred Unit, divided by (b) the 

Average VWAP for the thirty (30) consecutive Trading Days ending on the Trading Day immediately preceding the date of execution 

of definitive documentation relating to the Class A Cash COC Event. 

“Class A Conversion Date” means, with respect to each Class A Preferred Unit, the date on which the Partnership has completed 

the conversion of such Class A Preferred Unit. 

“Class A Conversion Notice” has the meaning set forth in Section 5.12(b)(iv)(D)(1). 

“Class A Conversion Notice Date” has the meaning set forth in Section 5.12(b)(iv)(D)(1). 
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“Class A Conversion Rate” means, as adjusted pursuant to Section 5.12(b)(iv)(F), the quotient of (a) the sum of (i) the Class A 

Issue Price, plus (ii) any Class A Unpaid Distributions on the applicable Class A Preferred Unit, divided by (b) the Class A Issue Price. 

“Class A Conversion Unit” means a Common Unit – Class A issued upon conversion of a Class A Preferred Unit. Immediately 

upon such issuance, each such converted Class A Conversion Unit shall be considered a Common Unit—Class A for all purposes 

hereunder. 

“Class A Converting Unitholder” means a Class A Preferred Unitholder (i) who has delivered a Class A Conversion Notice to the 

Partnership in accordance with Section 5.12(b)(iv)(D)(1), (ii) to whom the Partnership has delivered a Class A Forced Conversion 

Notice in accordance with Section 5.12(b)(iv)(D)(2) or (iii) who has elected to convert its Outstanding Class A Preferred Units pursuant 

to Section 5.12(b)(v)(B)(1). 

“Class A Distribution Default” has the meaning set forth in Section 5.12(b)(i)(D)(1). 

“Class A Distribution Payment Date” has the meaning set forth in Section 5.12(b)(i)(C). 

“Class A Forced Conversion” has the meaning set forth in Section 5.12(b)(iv)(B)(1). 

“Class A Forced Conversion Notice” has the meaning set forth in Section 5.12(b)(iv)(D)(2). 

“Class A Forced Conversion Notice Date” has the meaning set forth in Section 5.12(b)(iv)(D)(2). 

“Class A Issue Price” means $33.71 per Class A Preferred Unit. 

“Class A Junior Securities” means the Common Units and General Partner Interest and any other class or series of Partnership 

Securities established after the Class A Closing Date that, with respect to distributions on such Partnership Securities of cash or 

property and distributions upon liquidation, dissolution or winding up of the Partnership (taking into account the intended effects of the 

allocation of gains and losses as provided in this Agreement), ranks junior to the Class A Preferred Units. 

“Class A Liquidation Value” means an amount equal to the sum of (i) the Class A Issue Price (subject to appropriate adjustments 

for any stock splits, combinations or recapitalization with respect to the Class A Preferred Units) plus (ii) all Class A Unpaid 

Distributions, plus (iii) the Class A Partial Period Distributions, in each case, with respect to the applicable Class A Preferred Unit. 

“Class A Maximum Conversion Amount” means a number of Class A Preferred Units that is equal to one-third (33.33%) of the 

total number of Class A Preferred Units issued on the Class A Closing Date. 

“Class A Minimum Conversion Amount” means (i) a number of Class A Preferred Units having an aggregate Class A Issue Price 

of $50 million, or (ii) if the aggregate Class A Issue Price of the Class A Preferred Units to be converted by the Class A Preferred 

Unitholder requesting conversion does not equal or exceed $50 million, then all of the Class A Preferred Units held by such Class A 

Preferred Unitholder. 
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“Class A Minimum Redemption Amount” means (i) a number of Class A Preferred Units having an aggregate Class A Issue Price 

of $200 million, or (ii) such lesser amount, if the redemption is for all Class A Preferred Units then Outstanding. 

“Class A Parity Equivalent Units” has the meaning set forth in Section 5.12(b)(iii). 

“Class A Parity Securities” means any class or series of Partnership Securities established after the Class A Closing Date that, 

with respect to distributions on such Partnership Securities of cash or property and/or distributions upon liquidation, dissolution or 

winding up of the Partnership (taking into account the intended effects of the allocation of gains and losses as provided in this 

Agreement), ranks pari passu with the Class A Preferred Units. 

“Class A Partial Period Distributions” means, with respect to a conversion, exchange or redemption of Class A Preferred Units or 

a liquidation, an amount equal to the sum of (i) the product of (a) the Class A Preferred Unit Distribution Amount multiplied by (b) a 

fraction, (x) the numerator of which is the number of days elapsed in the Quarter in which such conversion, exchange, redemption or 

liquidation occurs and (y) the denominator of which is the total number of days in such Quarter, plus (ii) to the extent such conversion, 

exchange, redemption or liquidation occurs prior to the Class A Distribution Payment Date in respect of the Quarter immediately 

preceding such conversion, exchange, redemption or liquidation, an amount equal to the Class A Preferred Unit Distribution Amount. 

“Class A PIK Payment Date” has the meaning set forth in Section 5.12(b)(i)(E). 

“Class A PIK Unit” means a Class A Preferred Unit issued pursuant to a Class A Preferred Unit Distribution in accordance with 

Section 5.12(b)(i)(B). 

“Class A Preferred Unit” means a Partnership Security representing a fractional part of the Partnership Interests of all Limited 

Partners and assignees, and having the rights and obligations specified with respect to a Class A Convertible Preferred Unit in this 

Agreement, including Class A PIK Units. 

“Class A Preferred Unit Distribution” has the meaning set forth in Section 5.12(b)(i)(A). 

“Class A Preferred Unit Distribution Amount” has the meaning set forth in Section 5.12(b)(i)(A). 

“Class A Preferred Unit Purchase Agreement” means the Class A Convertible Preferred Unit Purchase Agreement, dated as of 

August 2, 2017, by and among the Partnership and the Class A Purchasers. 

“Class A Preferred Unit Reset Majority” means the affirmative vote or consent of the holders of not less than fifty percent (50%) 

of the Outstanding Class A Preferred Units, voting separately as a class with one vote per Class A Preferred Unit; provided, that a 

Class A Preferred Unit Reset Majority must include the consent of (x) GSO, so long as GSO and/or its Affiliates collectively own at 

least 25% of the Outstanding Class A Preferred Units and (ii) KKR, so long as KKR and/or its Affiliates collectively own at least 25% 

of the Outstanding Class A Preferred Units. 
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“Class A Preferred Unit Supermajority” means the affirmative vote or consent of the holders of not less than seventy-five percent 

(75%) of the Outstanding Class A Preferred Units, voting separately as a class with one vote per Class A Preferred Unit. 

“Class A Preferred Unitholder” means a holder of a Class A Preferred Unit. 

“Class A Purchaser” and “Class A Purchasers” have the meanings ascribed to the terms “Purchaser” and “Purchasers,” 

respectively, in the Class A Preferred Unit Purchase Agreement. 

“Class A Purchaser Holder” means, with respect to each Class A Preferred Unit, any Class A Preferred Unitholder that either 

(i) is a Class A Purchaser, (ii) was the recipient of a Transfer of such Class A Preferred Unit from a Class A Purchaser at a time when 

such recipient was an Affiliate of a Class A Purchaser, or (iii) was the recipient of a Transfer of such Class A Preferred Unit from a 

Person described in clause (ii) above at a time when such recipient was an Affiliate of a Person described in clauses (i) and (ii) above. 

“Class A Reset Election Period” has the meaning set forth in Section 5.12(b)(vi)(A). 

“Class A Senior Securities” means any class or series of Partnership Securities established after the Class A Closing Date that, 

with respect to distributions on such Partnership Securities of cash or property and/or distributions upon liquidation, dissolution or 

winding up of the Partnership (taking into account the intended effects of the allocation of gains and losses as provided in this 

Agreement), ranks senior to the Class A Preferred Units. 

“Class A Substantially Equivalent Unit” has the meaning set forth in Section 5.12(b)(v)(B)(2). 

“Class A Unpaid Distributions” has the meaning set forth in Section 5.12(b)(i)(D)(1)(a). 

“Common Unit” means a Partnership Security representing a fractional part of the Partnership Interests of all Limited Partners and 

Assignees, and having the rights and obligations specified with respect to the Common Units in this Agreement consisting of Common 

Units – Class A and Common Units – Class B. The term “Common Unit” does not refer to or include any Class A Preferred Unit prior 

to its conversion into a Common Units – Class A pursuant to the terms of this Agreement. 

“Control” means the possession, direct or indirect, of the power to direct or cause the direction of the management and policies of 

a Person, whether through ownership of voting securities, by contract or otherwise. 

“Conversion Unit” has the meaning set forth in Section 6.1(d)(xii). 
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“Credit Agreement” means the Fourth Amended and Restated Credit Agreement, dated as of June 30, 2014, by and among the 

Partnership, as borrower, Wells Fargo Bank, National Association, as administrative agent and issuing agent, and the other financial 

institutions party thereto, without giving effect to any amendment or supplement to the same entered into after the Class A Closing Date 

and whether or not such Credit Agreement remains in effect. 

“Curative Allocation” means any allocation of an item of income, gain, deduction, loss or credit pursuant to the provisions of 

Section 6.1(d)(xi). 

“Event Issue Value” means, with respect to any Common Unit as of any date of determination, (i) in the case of a Revaluation 

Event that includes the issuance of Common Units pursuant to a public offering and solely for cash, the price paid for such Common 

Units (before deduction for any underwriters’ discounts and commissions), or (ii) in the case of any other Revaluation Event, the 

Closing Price of the Common Units on the date of such Revaluation Event or, if the General Partner determines that a value for the 

Common Unit other than such Closing Price more accurately reflects the Event Issue Value, the value determined by the General 

Partner. 

“Exchange Act” means the Securities Exchange Act of 1934, as amended, supplemented or restated from time to time, and any 

successor to such statute. 

“GSO” means GSO Rodeo Holdings LP, a Delaware limited partnership. 

“GSO Affiliate” has the meaning set forth in Section 16.11. 

“GSO Capital Partners” means GSO Capital Partners LP, a Delaware limited partnership. 

“Indemnitee” means (a) the General Partner, any Departing Partner and any Person who is or was an Affiliate of the General 

Partner or any Departing Partner, (b) any Person who is or was a director (including Class A Board Observers), officer, employee, agent 

or trustee of a Group Member, (c) any Person who is or was a member, officer, director (including Class A Board Observers), 

employee, agent or trustee of the General Partner or any Departing Partner or any Affiliate of the General Partner or any Departing 

Partner, or any Affiliate of any such Person, and (d) any Person who is or was serving at the request of the General Partner or any 

Departing Partner or any such Affiliate as a director, officer, employee, member, partner, agent, fiduciary or trustee of another Person; 

provided, that a Person shall not be an Indemnitee by reason of providing, on a fee-for-services basis, trustee, fiduciary or custodial 

services. 

“Indenture” means the Fourth Supplemental Indenture, dated as of July 23, 2015, supplementing the Indenture, dated as of 

May 21, 2015, among the Partnership, Genesis Energy Finance Corporation, the guarantors named therein, and U.S. Bank National 

Association, a national banking association, as trustee, without giving effect to any amendment or supplement to the same entered into 

after the Class A Closing Date and whether or not such Indenture remains in effect. 

“Initial Class A Conversion Date” has the meaning set forth in Section 5.12(b)(iv)(A). 

“Initial Distribution Period” has the meaning set forth in Section 5.12(b)(i)(B). 
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“KKR” means Rodeo Finance Aggregator LLC, a Delaware limited liability company. 

“KKR Affiliate” has the meaning set forth in Section 16.11. 

“Liability” means any liability or obligation of any nature, whether accrued, contingent or otherwise. 

“LIBOR Determination Date” means the second London Banking Day immediately preceding the first day of the applicable 

interest period. 

“Limited Partner Interest” means the ownership interest of a Limited Partner or Assignee in the Partnership, which may be 

evidenced by Common Units, Class A Preferred Units or other Partnership Securities or a combination thereof or interest therein, and 

includes any and all benefits to which such Limited Partner or Assignee is entitled as provided in this Agreement, together with all 

obligations of such Limited Partner or Assignee to comply with the terms and provisions of this Agreement. 

“London Banking Day” means any day on which commercial banks are open for business (including dealings in U.S. dollars) in 

London. 

“Noncompensatory Option” has the meaning set forth in Treasury Regulation Section 1.721-2(f). 

“Outstanding” means, with respect to Partnership Securities, all Partnership Securities that are issued by the Partnership and 

reflected as outstanding on the Partnership’s books and records as of the date of determination; provided, however, that if at any time 

any Person, together with its Affiliates, Associates or any Group (other than in each instance, the General Partner or its Affiliates), 

beneficially owns twenty percent (20%) or more of any Outstanding Partnership Securities of any class then Outstanding, all 

Partnership Securities so owned by such Person and its Affiliates and Associates, or by such Group or any member of such Group, shall 

not be considered to be Outstanding in any context relating to matters pertaining to the succession, election, removal, withdrawal, 

replacement or substitution of the General Partner, specifically including voting upon any such matters (unless otherwise required by 

law), or when in connection with any such matters (i) sending notices of a meeting of Limited Partners to vote on any such matter 

(unless otherwise required by law), (ii) calculating required votes, (iii) determining the presence of a quorum, or (iv) for other similar 

purposes under this Agreement, except that such Partnership Securities shall be considered to be Outstanding for purposes of 

Section 11.1(b)(iv) (such Partnership Securities shall not, however, be treated as a separate class of Partnership Securities for purposes 

of this Agreement); provided, however, that such twenty percent (20%) limitation shall not apply to holders of Common Units – 

Class B with respect to electing or making other decisions regarding Directors pursuant to Section 13.4(b); provided, further, that such 

twenty percent (20%) limitation shall not apply to (A) the Class A Purchaser Holders (but not their successors, transferees or assigns, 

unless they are Permitted Transferees) with respect to their ownership (beneficial or record) of Class A Preferred Units or Class A 

Conversion Units or (B) any Class A Preferred Unitholder in connection with any vote, consent or approval of the Class A Preferred 

Unitholders as a separate class. 
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“Partnership Security” means any class or series of equity interest in the Partnership (but excluding any options, rights, warrants 

and appreciation rights relating to an equity interest in the Partnership), including Common Units and Class A Preferred Units. 

“Per Unit Capital Amount” means, as of any date of determination, the Capital Account, stated on a per Unit basis, underlying 

any class of Units held by a Person other than the General Partner or any Affiliate of the General Partner who holds Units. 

“Percentage Interest” means as of any date of determination (a) as to any Unitholder or Assignee holding Common Units, the 

product obtained by multiplying (i) one hundred percent (100%), less the percentage applicable to clause (b) below, by (ii) the quotient 

obtained by dividing (A) the number of Common Units held by such Unitholder or Assignee by (B) the total number of all Outstanding 

Common Units, and (b) as to the holders of additional Partnership Securities issued by the Partnership in accordance with Section 5.6, 

the percentage established as a part of such issuance. The Percentage Interest with respect to a General Partner Interest and a Class A 

Preferred Unit shall at all times be zero (0). 

“Permitted Holder” means (i) an Affiliate of the Partnership as of the Class A Closing Date; or (ii) a member of the Permitted 

Investor Group (as such term is defined in the Credit Agreement). 

“Permitted Loan” means any bona fide loans or other extensions of credit entered into by a Class A Purchaser Holder or any of its 

Affiliates with one or more unaffiliated financial institutions and secured by a pledge, hypothecation or other grant of security interest 

in Class A Preferred Units, Common Units – Class A, and/or related assets and/or cash, cash equivalents and/or letters of credit. 

“Permitted Transaction” means any derivative transaction or repurchase or reverse repurchase agreement entered into by any 

Class A Purchaser Holder or any of its Affiliates with one or more financial institutions, which may or may not be secured by a pledge, 

hypothecation or other grant of security interest in of Class A Preferred Units, Common Units – Class A and/or related assets and/or 

cash, cash equivalents and/or letters of credit, including, without limitation, any transaction pursuant to which a Class A Purchaser 

Holder transfers Class A Preferred Units or Common Units – Class A held by such Class A Purchaser Holder, provided that the Class A 

Purchaser Holder retains the economic effects of ownership of such Class A Preferred Units following such transfer. 

“Permitted Transferee” has the meaning set forth in Section 4.10(c). 

“Preferred Units” means the Class A Preferred Units and any other class or series of Partnership Securities established after the 

Class A Closing Date that, with respect to distributions on such Partnership Securities of cash or property and distributions upon 

liquidation of the Partnership (taking into account the intended effects of the allocation of gains and losses as provided in this 

Agreement), ranks senior to the Common Units. 

“Pro Rata” means (a) when modifying Units or any class thereof, apportioned among all designated Units in accordance with their 

relative Percentage Interests, (b) when modifying Partners and Assignees, apportioned among all Partners and Assignees in accordance 

with their relative Percentage Interests and (c) when modifying Class A Preferred Unitholders, apportioned among all Class A Preferred 

Unitholders in accordance with the relative number or percentage of Class A Preferred Units held by each such Class A Preferred 

Unitholder. 
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“Revaluation Event” means an event that results in adjustment of the Carrying Value of each Partnership property pursuant to 

Section 5.5(d). 

“Sale Gain or Sale Loss” means all items of income, gain, loss or deduction (determined in accordance with Section 5.5) that are 

recognized upon the sale, exchange or other disposition of all or substantially all of the assets of the Partnership Group, taken as a 

whole, in a single transaction or a class of related transactions (excluding any disposition to a member of the Partnership Group). 

“Three-Month LIBOR” means, as of any LIBOR Determination Date, the rate (expressed as a percentage per year) for deposits in 

U.S. dollars for a three-month period as appears on Reuters Page LIBOR01 at 11:00 a.m. (London time) on such LIBOR Determination 

Date. If the appropriate page is replaced or service ceases to be available, the General Partner may select another page or service 

displaying the appropriate rate. 

“Transfer Agent” means such bank, trust company or other Person (including the General Partner or one of its Affiliates) as shall 

be appointed from time to time by the Partnership to act as registrar and transfer agent for the Common Units or any other class of 

Partnership Securities; provided that if no Transfer Agent is specifically designated for any class of Partnership Securities, the General 

Partner shall act in such capacity. 

“Transfer Limitation Period” has the meaning set forth in Section 4.10(a). 

“Unit” means a Partnership Security that is designated as a “Unit” and shall include Common Units and Class A Preferred Units 

but shall not include a General Partner Interest. 

“Voting Power” means the right, if any, of the holder of a Partnership Security to vote on Partnership matters. Each Common Unit 

and Class A Preferred Unit shall entitle the holder thereof to one vote, with the holders of Common Units and Class A Preferred Units 

voting together as a single class, except that only the Common Units – Class B shall be entitled to vote on the election of, and other 

matters respecting, Directors as provided under Section 13.4(b). Each additional Partnership Security shall entitle the holder thereof to 

such vote, if any, as shall be established at the time of issuance of such Partnership Security. 

“VWAP” per Common Units – Class A on any Trading Day shall mean the volume-weighted average price per Common Unit – 

Class A as displayed under the heading “Bloomberg VWAP” on Bloomberg page “GEL <equity> AQR” (or its equivalent successor if 

such page is not available) in respect of the period from the scheduled open of trading until the scheduled close of trading of the primary 

trading session on such Trading Day (or if such volume-weighted average price is unavailable, the Closing Price of one Common Unit – 

Class A on such Trading Day as reported on the New York Stock Exchange’s website or the website of the National Securities 

Exchange upon which the Common Units – Class A are then listed). If the VWAP cannot be calculated for the Common Units – 

Class A on a particular date on any of the foregoing bases, the VWAP of the Common Units – Class A on such date shall be the fair 

market value of one Common Unit – Class A on such date as determined in good faith by the Partnership in a commercially reasonable 

manner. 
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2. Article I is hereby amended to delete the following definitions in Section 1.1: 

“Conversion Right Date” 

“Waiver Unit” 

“Waiver Unit Automatic Conversion Date” 

“Waiver Unit – Class 1” 

“Waiver Unit – Class 2” 

“Waiver Unit – Class 3” 

“Waiver Unit – Class 4” 

“Waiver Unit Conversion Notice” 

“Waiver Unit Conversion Notice Date” 

“Waiver Unit Surrender Date” 

3. Section 4.8 is hereby amended to amended and restate the last sentence of Section 4.8(a) in its entirety as follows: 

In addition, the General Partner may require that the status of any such Limited Partner or Assignee (other than a Limited Partner 

or Assignee in respect of Class A Preferred Units) be changed to that of a Non-citizen Assignee and, thereupon, the General Partner 

shall be substituted for such Non-citizen Assignee as the Limited Partner in respect of his Limited Partner Interests (other than any 

Class A Preferred Units). 

4. Section 4.9(a)(ii) is hereby amended and restated in its entirety as follows: 

(ii) The aggregate redemption price for Redeemable Interests (other than any Class A Preferred Units) shall be an amount 

equal to (A) the Current Market Price (the date of determination of which shall be the date fixed for redemption) of Limited Partner 

Interests of the class to be so redeemed multiplied by (B) the number of Limited Partner Interests of each such class included among the 

Redeemable Interests. The redemption price for such Redeemable Interests (other than any Class A Preferred Units) shall be paid, in the 

discretion of the General Partner, in cash or by delivery of a promissory note of the Partnership in the principal amount of the 

redemption price, bearing interest at the rate of 10% annually and payable in three equal annual installments of principal together with 

accrued interest, commencing one year after the redemption date. 
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5. Section 4.9 is hereby amended to add a new Section 4.9(d) as follows: 

(d) Redeemable Interests that are Class A Preferred Units shall be redeemed at a price per Class A Preferred Unit equal to the 

greater of (i) one hundred fifty percent (150%) of the Class A Issue Price, plus all Class A Unpaid Distributions, if any, and (ii) the 

product of (A) the Average VWAP for the thirty (30) consecutive Trading Days ending on the Trading Day immediately preceding the 

date of such redemption and (B) the number of Conversion Units into which such Class A Preferred Unit would be then be converted 

into Conversion Units, whether or not then convertible, at the then-applicable Class A Conversion Rate. The redemption price for such 

Redeemable Interests that are Class A Preferred Units shall be paid in cash on such redemption date. 

6. Article IV is hereby amended to add a new Section 4.10 implementing certain transfer restrictions on the Class A Preferred 

Units: 

4.10 Additional Restrictions on Transfer of Class A Preferred Units.

(a) During the period beginning on the Class A Closing Date and ending on the date immediately preceding the first 

anniversary of the Class A Closing Date (the “Transfer Limitation Period”), no Class A Purchaser Holder shall, except as provided in 

Section 4.10(c) and 4.10(d), Transfer any Class A Preferred Units held by such Class A Purchaser Holder without the approval of the 

General Partner or the Partnership (such approval not to be unreasonably withheld). 

(b) After the Transfer Limitation Period, subject to Section 4.7, each Class A Purchaser Holder may transfer any Class A 

Preferred Units held by it to any other Person or Persons, except for (i) any transfer of any Class A Preferred Units to any non-U.S. 

resident individual, non-U.S. corporation or partnership, or any other non-U.S. entity, including any foreign governmental entity; 

provided, however, that the foregoing shall not apply if, prior to any such transfer or arrangement, such individual, corporation, 

partnership or other entity establishes to the satisfaction of the Partnership, its entitlement to a complete exemption from tax 

withholding, including under Code Sections 1441, 1442, 1445 and 1471 through 1474, and the Treasury Regulations thereunder; or 

(ii) any transfer of Class A Preferred Units that violates the terms of this Agreement. 

(c) Subject to Section 4.7, but notwithstanding anything else herein to the contrary, a Class A Purchaser Holder shall at all 

times from and after the Class A Closing Date be permitted to (i) pledge, encumber, hypothecate or mortgage all or any portion of its 

Class A Preferred Units in connection with a Permitted Loan or Permitted Transaction; (ii) transfer any Class A Preferred Units held by 

such Class A Purchaser Holder to any Person in connection with a Permitted Transaction; or (iii) transfer any Class A Preferred Units 

held by such Class A Purchaser Holder to any Person that is an Affiliate of such Class A Purchaser Holder or to another Class A 

Purchaser (each such Person, a “Permitted Transferee”); provided that any such transfer referred to in clause (ii) would not result in the 

Partnership being considered terminated for purposes of Section 708 of the Code (a “Technical Termination”); provided, further, that 

the Partnership shall, as promptly as reasonably practicable, provide any Class A Purchaser Holder, upon its request, with information 

sufficient for such Class A Purchaser Holder to determine if a proposed transfer of Class A Preferred Units could reasonably be 

expected to result in a Technical Termination. 
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(d) During the period beginning on the Class A Closing Date and ending on the date immediately preceding the second 

anniversary of the Class A Closing Date, no Class A Purchaser shall, without the prior written consent of the Partnership, engage in any 

short sales or other derivative or hedging transactions with respect to the Class A Preferred Units or Common Units–Class A that are 

designed to, or that might reasonably be expected to, result in the transfer to another, in whole or in part, any of the economic 

consequences of ownership of any Class A Preferred Units or Class A Conversion Units held by such Class A Purchaser. 

Notwithstanding the foregoing, each Class A Purchaser and its Affiliates may (i) enter into any Permitted Transaction and transfer any 

Class A Preferred Units or Common Units – Class A held by such Class A Purchaser or its Affiliate in connection therewith, or 

(ii) pledge all or any portion of its Class A Preferred Units or Common Units – Class A in connection with a Permitted Transaction or a 

Permitted Loan, and neither (A) the foreclosure on any such pledged Class A Preferred Units or Common Units – Class A (and/or any 

sale thereof) by any such pledgee under such Permitted Transaction or Permitted Loan nor (B) the transfer of the Class A Preferred 

Units or Common Units – Class A by a pledgee or counterparty who has foreclosed or exercised remedies or other rights on any such 

pledged or transferred Class A Preferred Units or Common Units – Class A shall be considered a violation or breach of this 

Section 4.10. 

(e) Except for the restrictions on Transfer set forth in Section 4.7, this Section 4.10 sets forth the only restrictions on Transfer 

applicable to Class A Preferred Units. Any Transfer of Class A Preferred Units not prohibited by this Section 4.10 or Section 4.7 shall 

be permitted without the consent of the General Partner or the Partnership. The restrictions set forth in this Section 4.10 shall not apply 

to any Class A Preferred Unitholder that is not a Class A Purchaser Holder. For the avoidance of doubt, nothing in this Section 4.10 or 

Section 4.7 shall prohibit changes in the direct or indirect ownership of equity securities of any Class A Purchaser Holder. 

7. Section 5.5(a) is hereby amended to add the following sentences to the end of such Section: 

For the avoidance of doubt, each Class A Preferred Unit will be treated as a Partnership Interest in the Partnership that is “convertible 

equity” within the meaning of Treasury Regulation Section 1.721-2(g)(3), and, therefore, each holder of a Class A Preferred Unit will 

be treated as a Partner in the Partnership. The initial Capital Account balance in respect of each Class A Preferred Unit shall be the 

Class A Issue Price, as such amount may be adjusted for any reduction attributable to expenses reimbursable under the Class A 

Purchase Agreement. 

8. Section 5.5(d)(i) is hereby amended and restated as follows: 

(d) (i) Consistent with Treasury Regulation Sections 1.704-1(b)(2)(iv)(f) and 1.704-1(b)(2)(iv)(h)(2), on an issuance of 

additional Partnership Securities for cash or Contributed Property, the issuance of a Noncompensatory Option, the issuance of 

Partnership Securities as consideration for the provision of services, or the conversion of Class A Preferred Units to Common Units 

pursuant to Section 5.12(b), the Carrying Value of each Partnership 
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property immediately prior to such issuance or after such conversion shall be adjusted upward or downward to reflect any Unrealized 

Gain or Unrealized Loss attributable to such Partnership property; provided, however, that in the event of the issuance of a Partnership 

Interest pursuant to the exercise of a Noncompensatory Option (which, for purposes hereof, shall include any conversion of Class A 

Preferred Units to Common Units pursuant to Section 5.12(b)(iv)) where the right to share in Partnership capital represented by such 

Partnership Interest differs from the consideration paid to acquire and exercise such option, the Carrying Value of each Partnership 

property immediately after the issuance of such Partnership Interest shall be adjusted upward or downward to reflect any Unrealized 

Gain or Unrealized Loss attributable to such Partnership property and the Capital Accounts of the Partners shall be adjusted in a manner 

consistent with Treasury Regulation Section 1.704-1(b)(2)(iv)(s); provided, further, that in the event of an issuance of Partnership 

Securities for a de minimis amount of cash or Contributed Property, in the event of an issuance of a Noncompensatory Option to acquire 

a de minimis Partnership Interest or in the event of an issuance of a de minimis amount of Partnership Securities as consideration for the 

provision of services, the General Partner may determine that such adjustments are unnecessary for the proper administration of the 

Partnership. In determining such Unrealized Gain or Unrealized Loss, the aggregate fair market value of all Partnership property 

(including cash or cash equivalents) immediately prior to the issuance of additional Partnership Securities (or, in the case of a 

Revaluation Event resulting from the exercise of a Noncompensatory Option (which, for purposes hereof, shall include any conversion 

of Class A Preferred Units to Common Units pursuant to Section 5.12(b)(iv)), immediately after the issuance of the Partnership Interest 

acquired pursuant to the exercise of such Noncompensatory Option) shall be determined by the General Partner using such method of 

valuation as it may adopt; provided, however, that the General Partner, in arriving at such valuation, must take fully into account the fair 

market value of the Partnership Securities of all Partners at such time and must make such adjustments to such valuation as required by 

Treasury Regulation Section 1.704-1(b)(2)(iv)(h)(2). If, after making the allocations of Unrealized Gain and Unrealized Loss as set 

forth in Section 6.1(d)(xii), the Capital Account of each Partner with respect to each Conversion Unit received upon such conversion of 

the Limited Partner Interest is less than the Per Unit Capital Amount for a then Outstanding Common Unit – Class A, then, in 

accordance with Treasury Regulation Section 1.704-1(b)(2)(iv)(s)(3), Capital Account balances shall be reallocated between the 

Partners holding Common Units (other than Conversion Units) and Partners holding Conversion Units so as to cause the Capital 

Account of each Partner holding a Conversion Unit to equal, on a per Unit basis with respect to each such Conversion Unit, the Per Unit 

Capital Amount for a then Outstanding Common Unit – Class A. In making its determination of the fair market values of individual 

properties, the General Partner may first determine an aggregate value for the assets of the Partnership that takes into account the 

current trading price of the Common Units, the fair market value of all other Partnership Securities at such time and the amount of 

Partnership Liabilities. The General Partner may allocate such aggregate value among the individual properties of the Partnership (in 

such manner as it determines appropriate). Absent a contrary determination by the General Partner, the aggregate fair market value of 

all Partnership assets (including cash or cash equivalents) immediately prior to a Revaluation Event shall be the value that would result 

in the Capital Account for each Common Unit that is Outstanding prior to such Revaluation Event being equal to the Event Issue Value. 
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9. Sections 5.6(a), 5.6(c) and 5.7 are each hereby amended by lowercasing the first letter of the first sentence thereof and adding 

“Subject to Section 5.12,” preceding the first letter of the first sentence thereof. 

10. Section 5.10 is hereby amended and restated as follows: 

5.10 [Intentionally Deleted]. 

11. Section 5.11(b)(ii) is hereby amended by adding “(other than pursuant to Section 5.12(b)(i)(D)(3))” after “B, shall” and before 

“have the right to”. 

12. Article V is hereby amended to add a new Section 5.12 creating a new series of Units as follows: 

5.12 Establishment of Class A Convertible Preferred Units.

(a) General. The General Partner hereby designates and creates a series of Units to be designated as “Class A Convertible 

Preferred Units,” having the terms and conditions set forth herein. 

(b) Rights of the Class A Preferred Units. The Class A Preferred Units shall have the following rights, preferences and 

privileges and the Class A Preferred Unitholders shall be subject to the following duties and obligations: 

(i) Distributions.

(A) Beginning with the Quarter ending September 30, 2017, the Class A Preferred Unitholders as of the 

applicable Record Date for each Quarter shall be entitled to receive, in respect of each Outstanding Class A Preferred 

Unit, a cumulative distribution equal to $0.7374 per Quarter, subject to adjustment in accordance with Sections 5.12

(b)(iv)(F) and 5.12(b)(vi) (the “Class A Preferred Unit Distribution Amount”), and any Class A Unpaid Distributions 

(such distribution, a “Class A Preferred Unit Distribution”). 

(B) With respect to any Quarter (or portion thereof for which a Class A Preferred Unit Distribution is due) 

ending on or prior to [                    ], 20191 (the “Initial Distribution Period”), the Class A Preferred Unit Distribution 

shall be paid, as determined by the General Partner, subject to Section 5.12(b)(i)(G) below, in Class A PIK Units, in 

cash, or in a combination of Class A PIK Units and cash. For any Quarter ending after the last day of the Initial 

Distribution Period, subject to Section 5.12(b)(i)(G) below, all Class A Preferred Unit Distributions shall be paid only 

in cash. If, during the Initial Distribution Period, the General Partner elects to pay all or any portion of a Class A 

Preferred Unit Distribution in Class A PIK Units, the number of Class A PIK Units to be 

1 NTD: The 18-month anniversary of the Class A Closing Date. 
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issued in connection with such Class A Preferred Unit Distribution shall equal the quotient of (1) the Class A 

Preferred Unit Distribution Amount (or portion thereof to be paid in Class A PIK Units) divided by (2) the Class A 

Issue Price; provided, that instead of issuing any fractional Class A PIK Unit, the Partnership shall round the number 

of Class A PIK Units issued to each Class A Preferred Unitholder down to the nearest whole Class A PIK Unit and 

pay cash in lieu of such fractional Unit (with the amount of such cash payment being based on the value of such 

fractional Class A PIK Unit, which shall be the product of the Closing Price of the Common Units – Class A on the 

Record Date for such Class A Preferred Unit Distribution, multiplied by the number of Class A Conversion Units into 

which such fractional Class A PIK Units would be convertible at the applicable Class A Conversion Rate on such 

Record Date (without regard to whether any Class A Preferred Units are then convertible)). 

(C) All Class A Preferred Unit Distributions shall be paid Quarterly, in arrears, on the earlier of: (1) the date that 

distributions are made on the Common Units for such Quarter pursuant to Section 6.3 or such earlier date after the end 

of such Quarter as the General Partner may determine, and (2) the date that is forty-five (45) days after the end of such 

Quarter (such date, the “Class A Distribution Payment Date”). 

(D) If, during the Initial Distribution Period, the Partnership fails to pay in full any Class A Preferred Unit 

Distribution (or portion thereof) (in cash or Class A PIK Units) on the applicable Class A Distribution Payment Date, 

then each Class A Preferred Unitholder entitled to such unpaid Class A Preferred Unit Distribution shall be deemed to 

have nonetheless received on such Class A Distribution Payment Date such Class A Preferred Unit Distribution in 

Class A PIK Units and, accordingly, shall have all other rights under this Agreement as if such Class A PIK Units had, 

in fact, been issued on the applicable Class A Distribution Payment Date. If, following the Initial Distribution Period: 

(1) the Partnership fails (or the amount of Available Cash is not sufficient) to pay in full in cash any 

Class A Preferred Unit Distribution Amount for any Quarter (or applicable portion thereof), on the applicable 

Class A Distribution Payment Date (a “Class A Distribution Default”), then from and after such applicable 

Class A Distribution Payment Date and continuing until all accrued and accumulated but unpaid Class A 

Preferred Unit Distributions have been paid in full in cash: 

(a) The amount of such accrued and accumulated but unpaid cash distributions (on a per Class A 

Preferred Unit basis, “Class A Unpaid Distributions”) will accrue and accumulate from and including the 

first day of the Quarter immediately following the Quarter in respect of which such payment was due until 

paid in full in cash; 
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(b) The Partnership shall not be permitted to, and shall not, declare or make, any distributions, 

redemptions or repurchases in respect of any Class A Junior Securities or Class A Parity Securities 

(including, for the avoidance of doubt, with respect to the Quarter for which the Partnership first failed to 

pay in full any Class A Preferred Unit Distribution in cash when due); provided, however, that distributions 

may be declared and paid on the Class A Preferred Units and any Class A Parity Securities so long as such 

distributions are declared and paid pro rata so that amounts of distributions declared per Class A Preferred 

Unit and Class A Parity Security shall in all cases bear to each other the same ratio that accrued and 

accumulated but unpaid distributions per Class A Preferred Unit and Class A Parity Security bear to each 

other; and 

(c) The Partnership shall not be permitted to issue any Class A Parity Securities (or amend any 

provisions of any class of Partnership Securities to make such class of Partnership Securities a class of 

Class A Parity Securities). 

(2) there is a Class A Distribution Default in respect of any two (2) Quarters, whether or not consecutive, 

then from and after the Class A Distribution Payment Date in respect of such second Class A Distribution 

Default and continuing until all accrued and accumulated Class A Unpaid Distributions have been paid in full in 

cash, the Class A Preferred Unit Distribution Amount shall be reset to a cash amount per Class A Preferred Unit 

equal to the amount that would be payable per Quarter if a Class A Preferred Unit accrued interest on the 

Class A Issue Price thereof (as adjusted for any stock splits, combinations or recapitalization with respect to the 

Class A Preferred Units) at an annualized rate equal to the then-current annualized distribution rate plus 200 

basis points; provided that upon payment of all accrued and accumulated Class A Unpaid Distributions, the 

increase to the Class A Preferred Unit Distribution Amount contemplated by this clause (2) shall cease to apply 

unless and until another Class A Distribution Default occurs thereafter; and 

(3) there is a Class A Distribution Default in respect of any three (3) Quarters, whether or not consecutive, 

then from and after the Class A Distribution Payment Date in respect of such third Class A Distribution Default 

and continuing until all accrued 
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and accumulated but unpaid Class A Preferred Unit Distributions have been paid in full in cash, KKR and GSO 

shall each have the right, exercisable by the delivery of written notice to the General Partner, to appoint a 

Director to the Board of Directors, and the Board of Directors shall take all necessary action to promptly expand 

the Board of Directors and name such appointee(s) to fill the vacancy or vacancies, as the case may be, so 

created; provided that upon payment of all accrued and accumulated Class A Unpaid Distributions, any such 

Director shall tender his resignation from the Board of Directors immediately upon the request of the Board of 

Directors and the appointment right contemplated by this clause (3) shall cease unless and until another Class A 

Distribution Default occurs thereafter; provided, further, that any Director appointed to the Board of Directors 

pursuant to this clause (3) may only be removed by the Person (KKR or GSO) which appointed such Director 

and the vacancy created by the death, resignation, removal, disability or other cause of any such appointee at any 

time during which the right to appoint a Director pursuant to this clause (3) continues shall be filed by the Person 

(KKR or GSO) that appointed such appointee; provided, however, (a) GSO’s right to appoint a Director pursuant 

to this clause (3), shall terminate on the date that GSO and its Affiliates, collectively, cease to own any Class A 

Preferred Units and (b) KKR’s right to appoint a Director pursuant to this clause (3), shall terminate on the date 

that KKR and its Affiliates, collectively, cease to own any Class A Preferred Units. 

(4) For avoidance of doubt, notwithstanding the existence of any Class A Distribution Default, for purposes 

of the definition of “Class A Conversion Rate,” with respect to any Class A Preferred Unit, no portion of the 

Class A Preferred Unit Distribution Amount payable on such Class A Preferred Unit with respect to any Quarter 

shall become, or be deemed, “Class A Unpaid Distributions” on such Class A Preferred Unit unless and until 

such Class A Preferred Unit Distribution Amount is not paid on the applicable Class A Distribution Payment 

Date. 

(E) When any Class A PIK Units are payable to a Class A Preferred Unitholder pursuant to this Section 5.12(b)

(i), the Partnership shall issue the Class A PIK Units to such holder in accordance with Section 5.12(b)(i)(B) or 

Section 5.12(b)(i)(D), as applicable (the date of issuance of such Class A PIK Units, the “Class A PIK Payment 

Date”). On the Class A PIK Payment Date, the Partnership shall have the option to (i) issue to such Class A Preferred 

Unitholder a certificate or certificates for the number of Class A PIK Units to which such Class A Preferred 

Unitholder shall be entitled, or (ii) cause the Transfer Agent to make a notation in book entry form in the books of the 

Partnership, and all such 
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Class A PIK Units shall, when so issued, be (1) newly issued and (2) duly authorized, validly issued, fully paid and 

non-assessable Limited Partner Interests, except as such non-assessability may be affected by Section 17-607 or 

17-804 of the Delaware Act, and shall be free from preemptive rights and free of any lien, claim, rights or 

encumbrances, other than those arising under the Delaware Act or this Agreement. 

(F) For purposes of maintaining Capital Accounts, if the Partnership issues one or more Class A PIK Units with 

respect to a Class A Preferred Unit, then (i) the Partnership shall be treated as distributing cash with respect to such 

Class A Preferred Unit in an amount equal to the Class A Issue Price of the Class A PIK Unit issued in payment of the 

Class A Preferred Unit Distribution and (ii) the holder of such Class A Preferred Unit shall be treated as having 

contributed to the Partnership in exchange for such newly issued Class A PIK Unit an amount of cash equal to the 

Class A Issue Price. 

(G) All distributions paid in respect of Class A Preferred Units with respect to any Quarter shall not exceed the 

amount of Available Cash attributable to the relevant Quarter; otherwise such distributions will be deemed to be paid 

in Class A PIK Units in accordance with paragraph (D) above or, after the Initial Distribution Period, a Class A 

Distribution Default shall occur. 

(H) Notwithstanding anything in this Section 5.12(b)(i) to the contrary, with respect to any Class A Preferred 

Unit that is converted into a Common Unit – Class A, (i) with respect to a distribution to be made to Record Holders 

as of the Record Date preceding such conversion, the Record Holder as of such Record Date of such Class A 

Preferred Unit shall be entitled to receive such distribution in respect of such Class A Preferred Unit on the 

corresponding Class A Distribution Payment Date (notwithstanding the prior conversion of such Class A Preferred 

Unit), but shall not be entitled to receive such distribution in respect of the Common Unit – Class A into which such 

Class A Preferred Unit was converted on the payment date thereof, and (ii) with respect to a distribution to be made to 

Record Holders as of any Record Date following such conversion, the Record Holder as of such Record Date of the 

Common Units – Class A into which such Class A Preferred Unit was converted shall be entitled to receive such 

distribution in respect of such converted Common Units – Class A on the payment date thereof, but shall not be 

entitled to receive such distribution in respect of such Class A Preferred Unit on the corresponding Class A 

Distribution Payment Date. For the avoidance of doubt, if a Class A Preferred Unit is converted into Common Units – 

Class A pursuant to the terms hereof following a Record Date but prior to the corresponding Class A Distribution 

Payment Date, then the Record Holder of such Class A Preferred Unit as of such Record Date shall nonetheless 

remain entitled to receive on the Class A Distribution Payment Date a distribution in respect of such Class A Preferred 

Unit pursuant to Section 5.12(b)(i)(A) and, until such distribution is received, Section 5.12(b)(i)(B) shall continue to 

apply (notwithstanding the prior conversion of such Class A Preferred Unit). 
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(ii) Voting Rights.

(A) Except as provided in Section 5.12(b)(ii)(B), the Outstanding Class A Preferred Units shall have voting 

rights that are identical to the voting rights of the Common Units – Class A and shall vote on such matters with the 

Common Units – Class A and the Common Units – Class B as a single class, so that each Outstanding Class A 

Preferred Unit will be entitled to one vote for each Common Unit – Class A into which such Class A Preferred Unit 

would be convertible at the then applicable Class A Conversion Rate (regardless of whether the Class A Preferred 

Units are then convertible) on each matter with respect to which each Record Holder of a Common Unit – Class A is 

entitled to vote. To the extent relating to matters on which holders of Common Units – Class A are entitled to vote, 

each reference in this Agreement to a vote of Record Holders of Common Units shall be deemed to be a reference to 

the Record Holders of Common Units – Class A, Common Units – Class B and Class A Preferred Units, voting 

together as a single class during any period in which any Class A Preferred Units are Outstanding. 

(B) Notwithstanding any other provision of this Agreement, in addition to all other requirements imposed by 

Delaware law, and all other voting rights granted under this Agreement, the approval of a Class A Preferred Unit 

Supermajority shall be required prior to: 

(1) Any amendment to this Agreement or the Certificate of Limited Partnership (including by merger or 

otherwise or any amendment contemplated by and made in accordance with Section 5.12(b)(iii)) that is adverse 

to any of the rights, preferences and privileges of the Class A Preferred Units. Without limiting the generality of 

the preceding sentence, any amendment shall be deemed to have such adverse impact if such amendment would: 

(a) Reduce the Class A Preferred Unit Distribution Amount, change the form of payment of 

distributions on the Class A Preferred Units, defer the date from which distributions on the Class A 

Preferred Units will accrue, cancel any accrued and accumulated but unpaid distributions on the Class A 

Preferred Units (including any Class A Unpaid Distributions, Class A Partial Period Distributions or 

Class A PIK Units), or change the seniority rights of the Class A Preferred Unitholders as to the payment 

of distributions in relation to the holders of any other class or series of Partnership Securities; 
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(b) Reduce the amount payable or change the form of payment to the Record Holders of the Class A 

Preferred Units upon the voluntary or involuntary liquidation, dissolution or winding up, or sale of all or 

substantially all of the assets, of the Partnership, or change the seniority of the liquidation preferences of 

the Record Holders of the Class A Preferred Units in relation to the rights upon liquidation of the holders of 

any other class or series of Partnership Securities; or 

(c) Make the Class A Preferred Units redeemable, exchangeable or convertible at the option of the 

Partnership other than as set forth in this Section 5.12; 

(2) Any amendment to this Agreement that otherwise modifies the terms of the Class A Preferred Units; 

(3) The Partnership making an election to be treated as a corporation for U.S. federal tax law purposes; 

(4) The Partnership entering into any oral or written agreement that restricts its ability to pay distributions 

on the Class A Preferred Units, other than any amendment to the Credit Agreement or supplement to the 

Indenture or any subsequent credit agreement or indenture, provided that the restrictions on the Partnership’s 

ability to pay distributions set forth in any such amendment, supplement or subsequent agreement shall be no 

more restrictive than those set forth in the Credit Agreement and the Indenture, respectively; 

(5) Except as provided below, paying distributions on any Class A Junior Securities to the extent funded 

with the proceeds of (A) borrowings, refinancings or refundings of indebtedness or sales of debt securities by the 

Partnership and/or its Subsidiaries (other than working capital borrowings intended to be repaid within twelve 

(12) months from the date of incurrence), (B) sales of Partnership Securities or (C) sales or dispositions of assets 

of the Partnership and/or its Subsidiaries (any such distributions described in (A), (B) or (C) above, “Capital 

Distributions”); provided, that the Partnership may pay an aggregate amount of Capital Distributions on any 

Class A Junior Securities not to exceed $20 million (taking into account all Capital Distributions paid since the 

Class A Closing Date); and 
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(6) Incurring any indebtedness (including the issuance of debt securities) for borrowed money to the extent 

such incurrence would result in the Partnership’s consolidated indebtedness exceeding 7.0x the Partnership’s 

trailing four-quarters Adjusted Consolidated EBITDA (as defined in the Credit Agreement), unless, with respect 

to this clause (6), the aggregate Class A Issue Price of the Class A Preferred Units then Outstanding is less than 

$200 million. 

(iii) No Class A Senior Securities; Class A Parity Securities; Preemptive Rights. The Partnership shall not, without the 

affirmative vote of a Class A Preferred Unit Supermajority, issue any (A) Class A Senior Securities (or amend the provisions 

of any class of Partnership Securities to make such class of Partnership Securities a class of Class A Senior Securities) or 

(B) Class A Parity Securities (or amend the provisions of any class of Partnership Securities to make such class of 

Partnership Securities a class of Class A Parity Securities) or Class A Preferred Units; provided that, subject to Section 5.12

(b)(i)(D)(4), without the approval of a Class A Preferred Unit Supermajority (but without prejudice to their rights under 

Section 5.12(b)(ii)(A)), the Partnership may issue (1) at any time that the aggregate value of the Outstanding Common Units 

– Class A, calculated with reference to the Closing Price of the Common Units – Class A on the Trading Day immediately 

preceding the date of determination is at least $4.5 billion, in the aggregate, up to a number of Class A Parity Securities such 

that, as of the date of the issuance of such Class A Parity Securities, the aggregate number of Class A Parity Securities, 

together with the Class A Preferred Units, in each case on an as-converted basis (or, if the Class A Parity Securities are not 

convertible, assuming that such Class A Parity Securities are convertible into a number of Common Units equal to the 

quotient of (x) the aggregate purchase price for such Class A Parity Securities, divided by (y) one hundred ten percent 

(110)% of the Average VWAP for the thirty (30) consecutive Trading Days ending on the Trading Day immediately 

preceding the date of such issuance (such Common Units, the “Class A Parity Equivalent Units”)), equals no more than 

nineteen and nine-tenths percent (19.9%) of all Outstanding Common Units (including as Outstanding for such purposes, 

(a) any Common Units issuable in respect of the Class A Preferred Units at the then-applicable Class A Conversion Rate 

(regardless of whether the Class A Preferred Units are then convertible), (b) any Common Units issuable in respect of 

Class A Parity Securities (including any warrants issued in connection with such Class A Parity Securities) at the initial or 

then-applicable conversion rate, as applicable, and regardless of whether any such Class A Parity Equivalent Units are then 

convertible, (c) any Common Units issuable in respect of any outstanding warrants or options issued by the Partnership, 

(d) any Class A Parity Equivalent Units and (e) any Common Units that would otherwise be excluded by operation of the 

definition of the term “Outstanding”), and (2) such number of Class A Parity Securities as determined by the General 

Partner, if the aggregate Class A Issue Price of the Class A Preferred Units then Outstanding is less than $200 million; 

provided, however, 
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that so long as the Class A Purchasers and their Affiliates collectively own fifty percent (50%) or more of the total number of 

Class A Preferred Units issued on the Class A Closing Date, if the Partnership proposes to issue, offer or sell any Class A 

Parity Securities, then the Partnership shall first offer the Class A Purchasers the opportunity to purchase up to fifty percent 

(50%) of such Class A Parity Securities on substantially the same terms as will be offered to the other purchasers thereof; 

provided, further, that the foregoing preemptive rights shall be effected on a pro rata basis among the Class A Purchasers 

based on the Outstanding Class A Preferred Units, including any Outstanding Class A PIK Units, then owned by the Class A 

Purchasers and their respective Affiliates. The Partnership may, without any vote of the holders of Outstanding Class A 

Preferred Units (but without prejudice to their rights under Section 5.12(b)(ii)(A)), issue the Class A PIK Units contemplated 

by this Agreement. 

(iv) Conversion.

(A) At the Option of the Class A Preferred Unitholders. Beginning with the earliest of (1) the second anniversary 

of the Class A Closing Date (the “Initial Class A Conversion Date”), (2) immediately following a Class A Change of 

Control that is consummated prior to the Initial Class A Conversion Date, and (3) immediately prior to the liquidation, 

dissolution or winding-up of the Partnership under Section 12.4, each Class A Preferred Unitholder shall have the 

right, exercisable at its sole election, to convert all or any portion (so long as such portion is equal to or in excess of 

the Class A Minimum Conversion Amount) of the Class A Preferred Units owned by such Class A Preferred 

Unitholder, at any time and from time to time upon the request of such Class A Preferred Unitholder, but not more 

than once per Quarter, into a number of Common Units – Class A per Class A Preferred Unit equal to the Class A 

Conversion Rate then in effect; provided, however, that notwithstanding clauses (1), (2) or (3) above, if any lender, 

other creditor or counterparty under any Permitted Transaction or Permitted Loan transaction (including any agent or 

trustee on their behalf) or any affiliate of the foregoing exercises any rights or remedies under such Permitted Loan or 

Permitted Transaction on foreclosure or other exercise of remedies or rights in respect of any pledged Class A 

Preferred Units, then such pledged Class A Preferred Units may be immediately converted by such lender or creditor 

into the applicable number of Common Units – Class A described above in connection with such exercise of its rights 

and remedies thereunder. 
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(B) At the Option of the Partnership. 

(1) At any time after the third anniversary of the Class A Closing Date, the Partnership may, at its option, 

convert Class A Preferred Units, in an aggregate amount not to exceed the Class A Maximum Conversion 

Amount in any consecutive twelve-month (12-month) period, into a number of Common Units – Class A per 

Class A Preferred Unit equal to the Class A Conversion Rate then in effect (a “Class A Forced Conversion”),

provided that in order for the Partnership to exercise such right, the following conditions must be met: 

(a) The Closing Price of the Common Units – Class A for twenty (20) Trading Days out of the period 

of thirty (30) consecutive Trading Days ending on the Trading Day immediately preceding the Class A 

Forced Conversion Notice Date must be equal to or greater than (i) one hundred thirty-five percent (135%) 

of the Class A Issue Price, as adjusted pursuant to Section 5.12(b)(iv)(F), if such Class A Forced 

Conversion Notice Date occurs prior to the fourth anniversary of the Class A Closing Date; (ii) one 

hundred forty-five percent (145%) of the Class A Issue Price, as adjusted pursuant to Section 5.12(b)(iv)

(F), if such Class A Forced Conversion Notice Date occurs on or after the fourth anniversary and prior to 

the fifth anniversary of the Class A Closing Date; and (c) one hundred fifty-five percent (155%) of the 

Class A Issue Price, as adjusted pursuant to Section 5.12(b)(iv)(F), if such Class A Forced Conversion 

Notice Date occurs on or after the fifth anniversary of the Class A Closing Date; 

(b) The average daily trading volume of the Common Units – Class A on the National Securities 

Exchange on which the Common Units – Class A are then listed or admitted to trading must be equal to or 

exceed 300,000 (as such amount may be adjusted to reflect any Unit split, combination or similar event) for 

the thirty (30) consecutive Trading Days ending on the Trading Day immediately preceding the Class A 

Forced Conversion Notice Date; and 

(c) The Partnership must have an effective registration statement on file with the Commission 

covering resales of the underlying Common Units – Class A to be received upon any such conversion; 

provided, further, that each such conversion by the Partnership shall be for an aggregate amount of Class A Preferred 

Units involving an underlying value of Common Units – Class A of at least $100 million based on the Closing Price 

of Common Units – Class A on the Trading Day immediately preceding the Class A Forced Conversion Notice Date 

(or a lesser amount if such amount includes all then Outstanding Class A Preferred Units) and shall be allocated 

among the Class A Preferred Unitholders on a Pro Rata basis or on such other basis as may be agreed upon by all 

Class A Preferred Unitholders. 
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(2) In addition, at any time after the third anniversary of the Class A Closing Date, if the aggregate Class A 

Issue Price of all Outstanding Class A Preferred Units is less than $20 million, the Partnership may, at its option, 

convert all (but not less than all) Outstanding Class A Preferred Units into a number of Common Units – Class A 

per Class A Preferred Unit equal to the greater of (a) the Class A Conversion Rate then in effect and (b) the 

quotient of (i) the Class A Issue Price divided by (ii) ninety-five percent (95%) of the Average VWAP of the 

Common Units – Class A for the thirty (30) Trading Days ending on the Trading Day immediately preceding the 

applicable Class A Forced Conversion Notice Date. 

(C) No Fractional Units. Fractional Common Units shall not be issued to any Person upon conversion of Class A 

Preferred Units pursuant to this Section 5.12(b)(iv) or Section 5.12(b)(v). In lieu of issuing any such fractional 

Common Units, the Partnership shall round the number of Common Units – Class A issued to each Class A 

Converting Unitholder down to the nearest whole number of Common Units – Class A and pay cash in lieu of any 

such fractional Unit (with the amount of such cash payment being based on the Closing Price of the Common Units – 

Class A on the Trading Day immediately preceding the Class A Conversion Notice Date or the Class A Forced 

Conversion Notice Date, as applicable). 

(D) Conversion Notice. 

(1) To convert Class A Preferred Units into Common Units – Class A pursuant to Section 5.12(b)(iv)(A), a 

Class A Converting Unitholder shall give written notice (a “Class A Conversion Notice,” and the date such 

notice is received, a “Class A Conversion Notice Date”) to the Partnership stating (a) that such Class A 

Preferred Unitholder elects to so convert Class A Preferred Units pursuant to Section 5.12(b)(iv)(A), (b) the 

number of Class A Preferred Units to be converted and (c) the Person or account(s) to whom such Common 

Units – Class A should be issued. 

(2) To convert Class A Preferred Units into Common Units – Class A pursuant to Section 5.12(b)(iv)(B), 

the Partnership shall give written notice (a “Class A Forced Conversion Notice,” and the date such notice is 

received, a “Class A Forced Conversion Notice Date”) to each Record Holder of Class A 
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Preferred Units stating (a) that the Partnership elects to force conversion of Class A Preferred Units pursuant to 

Section 5.12(b)(iv)(B) and (b) the number of Class A Preferred Units to be so converted. The Class A 

Conversion Units shall be issued in the name of the Record Holder of such Class A Preferred Units. 

(E) Timing. If a Class A Conversion Notice is delivered by a Class A Preferred Unitholder to the Partnership or a 

Class A Forced Conversion Notice is delivered by the Partnership to a Class A Preferred Unitholder, each in 

accordance with Section 5.12(b)(iv)(D), the Partnership shall issue the applicable Class A Conversion Units no later 

than three (3) Business Days after the Class A Conversion Notice Date or the Class A Forced Conversion Notice Date, 

as the case may be, occurs. On each Class A Conversion Date, the Partnership shall instruct, and shall use its 

commercially reasonable efforts to cause (including delivery of any required instruction letters or opinions), its 

Transfer Agent to electronically transmit the Class A Conversion Units issuable upon conversion to such Class A 

Preferred Unitholder (or designated recipient(s)), by crediting the account of the Class A Preferred Unitholder (or 

designated recipient(s)) through its Deposit/Withdrawal at Custodian service or other customary means of delivery. 

The parties agree to coordinate with the Transfer Agent to accomplish this objective. 

(F) Distributions, Combinations, Subdivisions and Reclassifications by the Partnership. If, after the Class A 

Closing Date, the Partnership (1) makes a distribution on its Common Units payable in Common Units or other 

Partnership Securities, (2) subdivides or splits its outstanding Common Units into a greater number of Common Units, 

(3) combines or reclassifies its Common Units into a lesser number of Common Units, (4) issues by reclassification of 

its Common Units any Partnership Securities (including any reclassification in connection with a merger, 

consolidation or business combination in which the Partnership is the surviving Person), (5) effects a Pro Rata 

repurchase of Common Units, (6) issues to holders of Common Units, in their capacity as holders of Common Units, 

rights, options or warrants entitling them to subscribe for or purchase Common Units at less than the market value 

thereof, (7) distributes to holders of Common Units evidences of indebtedness, Partnership Securities (other than 

Common Units) or other assets (including securities, but excluding any distribution referred to in clause (1) above, 

distributions of Available Cash in accordance with Section 6.3(a), any rights or warrants referred to in clause (6) 

above, any consideration payable in connection with a tender or exchange offer made by the Partnership or any of its 

Subsidiaries and any distribution of Units of any class or series, or similar Partnership Securities, of or relating to a 

Subsidiary or other business unit in the case of spin-off transactions referred to in clause (8) below), or 

(8) consummates a spin-off, where the 
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Partnership makes a distribution to all holders of Common Units consisting of Units of any class or series, or similar 

equity interests of, or relating to, a Subsidiary or other business unit, then the Class A Conversion Rate and, solely 

with respect to such matters as are specified herein, the Class A Issue Price, in each case, in effect at the time of the 

Record Date for such distribution or the effective date of any such other transaction shall be proportionately adjusted: 

(a) in respect of clauses (1) through (4) above, so that the conversion of the Class A Preferred Units after such time 

shall entitle each Class A Preferred Unitholder to receive the aggregate number of Common Units – Class A (or any 

Partnership Securities into which such Common Units – Class A would have been combined, consolidated, merged or 

reclassified, as applicable) that such Class A Preferred Unitholder would have been entitled to receive if the Class A 

Preferred Units had been converted into Common Units – Class A immediately prior to such Record Date or effective 

date, as the case may be, (b) in respect of clauses (5) through (8) above, in the reasonable discretion of the General 

Partner to appropriately ensure that the Class A Preferred Units are convertible into an economically equivalent 

number of Common Units – Class A after taking into account the events described in clauses (5) through (8) above, 

and (c) in addition to the foregoing, in the case of a merger, consolidation or business combination in which the 

Partnership is the surviving Person, the Partnership shall provide effective provisions to ensure that the provisions in 

this Section 5.12 relating to the Class A Preferred Units shall not be abridged or amended and that the Class A 

Preferred Units shall thereafter retain the same powers, economic rights, preferences and relative participating, 

optional and other special rights, and the qualifications, limitations and restrictions thereon, that the Class A Preferred 

Units had immediately prior to such transaction or event, and, solely with respect to such matters as are specified 

herein, the Class A Issue Price, and any other terms of the Class A Preferred Units that the General Partner in its 

reasonable discretion determines require adjustment to achieve the economic equivalence described below, shall be 

proportionately adjusted to take into account any such subdivision, split, combination, reclassification, distribution or 

repurchase. An adjustment made pursuant to this Section 5.12(b)(iv)(F) shall become effective immediately after the 

Record Date in the case of a distribution and shall become effective immediately after the effective date in the case of 

a subdivision, split, combination, reclassification (including any reclassification in connection with a merger, 

consolidation or business combination in which the Partnership is the surviving Person) or repurchase. Such 

adjustment shall be made successively whenever any event described above shall occur. 
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(G) No Adjustments for Certain Items. 

(1) Notwithstanding any of the other provisions of this Section 5.12(b)(iv), no adjustment shall be made to 

the Class A Conversion Rate or the Class A Issue Price pursuant to Section 5.12(b)(iv)(F) as a result of any of 

the following: 

(a) any issuance of Partnership Securities in exchange for cash; 

(b) any grant of Common Units or options, warrants or rights to purchase or receive Common Units 

or the issuance of Common Units upon the exercise or vesting of any such options, warrants or rights in 

respect of services provided to or for the benefit of the Partnership or its Subsidiaries, under compensation 

plans and agreements approved by the General Partner (including any long-term incentive plan); 

(c) any issuance of Common Units as all or part of the consideration to effect (a) the closing of any 

acquisition by the Partnership of assets or equity interests of a third party in an arm’s-length transaction, or 

(b) the consummation of a merger, consolidation or other business combination of the Partnership with 

another entity in which the Partnership survives and the Common Units – Class A remain Outstanding to 

the extent any such transaction set forth in clause (a) or (b) above or this clause (c) above is validly 

approved by the General Partner; or 

(d) the issuance of Common Units – Class A upon conversion of Class A Preferred Units or any 

Class A Parity Securities. 

(2) Notwithstanding anything in this Agreement to the contrary, whenever the issuance of Partnership 

Securities or another event would require an adjustment to the Class A Conversion Rate under one or more 

provisions of this Agreement, only one adjustment shall be made to the Class A Conversion Rate in respect of 

such issuance or event. 

(3) Notwithstanding anything to the contrary in Section 5.12(b)(iv)(F), unless otherwise determined by the 

General Partner, no adjustment to the Class A Conversion Rate or the Class A Issue Price shall be made with 

respect to any distribution or other transaction described in Section 5.12(b)(iv)(F) if the Class A Preferred 

Unitholders are entitled to participate in such distribution or transaction as if they held a number of Common 

Units – Class A issuable upon conversion of the Class A Preferred Units immediately prior to such event at the 

then applicable Class A Conversion Rate, without having to convert their Class A Preferred Units. 
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(v) Class A Change of Control. 

(A) Subject to Section 5.12(b)(iv)(B), if a Class A Cash COC Event occurs, then the Outstanding Class A 

Preferred Units shall be automatically converted, without requirement of any action of the Class A Preferred 

Unitholders, into Common Units – Class A immediately prior to the closing of the applicable Class A Cash CoC 

Event at the Class A COC Conversion Rate then in effect. 

(B) Subject to Section 5.12(b)(iv)(B), at least ten (10) Business Days prior to consummating a Class A Change 

of Control (other than a Class A Cash COC Event) (or such shorter period as is feasible in connection with a Class A 

Change of Control not resulting from the actions of the Partnership, the General Partner or any Permitted Holder), the 

Partnership shall provide written notice of the execution of definitive agreements or similar event that provides for 

such Class A Change of Control to the Class A Preferred Unitholders. Subject to Section 5.12(b)(iv)(B), if a Class A 

Change of Control (other than a Class A Cash COC Event) occurs, then each Class A Preferred Unitholder, with 

respect to all but not less than all of its Class A Preferred Units, by notice given to the Partnership within ten 

(10) Business Days after the date the Partnership provides written notice of the execution of definitive agreements that 

provide for such Class A Change of Control, shall be entitled to elect one of the following (with the understanding 

that any Class A Preferred Unitholder who fails to timely provide notice of its election to the Partnership shall be 

deemed to have elected the option set forth in clause (1) below): 

(1) Convert all, but not less than all, of such Class A Preferred Unitholder’s Outstanding Class A Preferred 

Units, concurrently with the closing of such Class A Change of Control, into a number of Common Units – 

Class A per Class Preferred Unit equal to the Class A Conversion Rate then in effect; 

(2) Except as described below, if the Partnership will not be the surviving entity of such Class A Change of 

Control or the Partnership will be the surviving entity but its Common Units – Class A will cease to be listed or 

admitted to trading on a National Securities Exchange, require the Partnership to use its commercially 

reasonable efforts to deliver or to cause to be delivered to each Class A Preferred Unitholder making such 

election, in exchange for such Class A Preferred Unitholder’s Class A Preferred Units upon such Class A 

Change of Control, a security in the surviving entity or the parent of the surviving entity 
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that has substantially similar rights, preferences and privileges as the Class A Preferred Units, including, for the 

avoidance of doubt, the right to distributions equal in amount and timing to those provided in this Section 5.12 

and a conversion rate proportionately adjusted such that the conversion of such security in the surviving entity or 

parent of the surviving entity immediately following the Class A Change of Control would entitle the Record 

Holder to the number of common securities of such entity (together with a number of common securities of 

equivalent value to any other assets received by holders of Common Units – Class A in such Class A Change of 

Control) which, if a Class A Preferred Unit had been converted into Common Units – Class A immediately prior 

to such Class A Change of Control, such Record Holder would have been entitled to receive immediately 

following such Class A Change of Control (such security in the surviving entity, a “Class A Substantially 

Equivalent Unit”); provided, however, that, if the Partnership is unable to deliver or cause to be delivered 

Class A Substantially Equivalent Units to any Class A Preferred Unitholder in connection with such Class A 

Change of Control, each Class A Preferred Unitholder shall be entitled to (a) require conversion or exchange of 

such Class A Preferred Units in the manner contemplated by clause (1) or clause (4), respectively, of this 

Section 5.12(b)(v)(B) (such conversion or exchange to be at such holder’s election with (in the event of any 

holder election of exchange pursuant to clause (4)) the General Partner making the determination whether the 

exchange shall be into cash or Common Units – Class A) or (b) convert the Class A Preferred Units held by such 

Class A Preferred Unitholder immediately prior to such Class A Change of Control into a number of Common 

Units – Class A based on a conversion rate equal to the quotient of: (i) (A) one hundred sixty percent (160%) of 

the Class A Issue Price, less (B) the Class A Preferred Unitholder’s Pro Rata portion of the sum of (x) all cash 

distributions paid on all Class A Preferred Units on or prior to the date of the Class A Change of Control and 

(y) an amount equal to the aggregate of the Class A Preferred Unit Distributions paid in Class A PIK Units 

(based on the value of such Class A PIK Units on the applicable Class A PIK Payment Date) on or before the 

date of the Class A Change of Control, divided by (ii) an amount equal to ninety-five percent (95%) of the 

Average VWAP for the thirty (30) consecutive Trading Days ending on the Trading Day immediately preceding 

the closing date of the Class A Change of Control; provided, however, that such conversion rate shall in no event 

exceed a value per Class A Preferred Unit equal to (aa) one hundred twenty percent (120%) of the Class A Issue 

Price, in the case of a Class A Change of Control occurring prior to the first anniversary of the Class A Closing 

Date, 
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(bb) one hundred thirty percent (130%) of the Class A Issue Price, in the case of a Class A Change of Control 

occurring on or after the first anniversary but prior to the second anniversary of the Class A Closing Date, and 

(cc) one hundred forty percent (140%) of the Class A Issue Price, in the case of a Class A Change of Control 

occurring on or after the second anniversary but prior to the third anniversary of the Class A Closing Date. 

(3) If the Partnership is the surviving entity of such Class A Change of Control, continue to hold Class A 

Preferred Units; or 

(4) Require the Partnership to exchange the Class A Preferred Units held by such Class A Preferred 

Unitholder at a price per Class A Preferred Unit equal to the sum of (a) the product of (i) one hundred one 

percent (101%) and (ii) the sum of the Class A Issue Price, plus (b) all Class A Unpaid Distributions on the 

applicable Class A Preferred Unit, plus (c) Class A Partial Period Distributions on the applicable Class A 

Preferred Unit to the exchange date. Any exchange pursuant to this clause 4 shall be paid in cash, or, in lieu 

thereof, Common Units – Class A or a combination of cash and Common Units – Class A, as determined by the 

General Partner. If all or any portion of such exchange obligation is to be satisfied by issuance of Common Units 

– Class A, the Common Units – Class A to be issued shall be valued at ninety-five percent (95%) of the Average 

VWAP for the thirty (30) consecutive Trading Days ending on the fifth Trading Day immediately preceding the 

closing date of the Class A Change of Control. No later than three (3) Trading Days prior to the consummation 

of such Class A Change of Control, the Partnership shall deliver a written notice to the Record Holders of the 

Class A Preferred Units stating the date on which the Class A Preferred Units will be exchanged and the 

Partnership’s computation of the amount of cash or Common Units – Class A to be received by the Record 

Holder upon exchange of such Class A Preferred Units. If the Partnership shall be the surviving entity of such 

Class A Change of Control, then no later than ten (10) Business Days following the consummation of such 

Class A Change of Control, the Partnership shall remit the applicable cash or Common Unit consideration to the 

Record Holders of then Outstanding Class A Preferred Units. If the Partnership shall not be the surviving entity 

of such Class A Change of Control, then the Partnership shall remit the applicable cash or Common Unit 

consideration immediately prior to the consummation of the Class A Change of Control. The Record Holders 

making an election under this clause 4 shall deliver to the Partnership any certificates representing the Class A 

Preferred Units as soon as practicable following the exchange. 
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Record Holders of the Class A Preferred Units shall retain all of the rights and privileges thereof unless and until 

the consideration due to them as a result of such exchange shall be paid in full in cash or Common Units – 

Class A, as applicable. After any such exchange, any such exchanged Class A Preferred Unit shall no longer 

constitute an issued and Outstanding Limited Partner Interest. 

(C) In connection with any Class A Change of Control, as a result of which the Partnership is not the surviving 

entity and the surviving entity is not a public company that is subject to the reporting obligations of the Exchange Act, 

if a Class A Preferred Unitholder elects to require the Partnership to exchange its Outstanding Class A Preferred Units 

and the General Partner elects to exchange all or any such part of such holder’s Class A Preferred Units for cash 

pursuant to Section 5.12(b)(v)(B)(4) above, then such Class A Preferred Unitholder shall have the option to acquire, at 

a per-unit price and on such other reasonable and customary terms as may be agreed by all such electing Class A 

Preferred Unitholders and the surviving entity, common equity in the surviving entity with an aggregate cash value 

(based on such mutually agreed per-unit price) up to the amount of the aggregate proceeds to be received by such 

Class A Preferred Unitholder pursuant to such exchange. 

(vi) Class A Distribution Amount Reset and Redemption.

(A) For a period of thirty (30) days following (1) the fifth anniversary of the Class A Closing Date and (2) each 

subsequent anniversary of the Class A Closing Date (each such thirty-day (30-day) period, a “Class A Reset Election 

Period”), the Class A Preferred Unitholders, upon approval of a Class A Preferred Unit Reset Majority, may make a 

one-time election to reset the Class A Preferred Unit Distribution Amount to a cash amount per Class A Preferred 

Unit equal to the amount that would be payable per Quarter if a Class A Preferred Unit accrued interest on the face 

amount thereof at an annualized rate equal to the greater of (a) ten and three-fourths percent (10.75%), if the Common 

Units – Class A are trading at a price that is less than one hundred ten percent (110%) of the Class A Issue Price, as 

adjusted in accordance with Section 5.12(b)(iv)(F), or (b) Three-Month LIBOR plus 750 basis points. 

(B) If the Class A Preferred Unitholders elect to reset the Class A Preferred Unit Distribution Amount pursuant 

to Section 5.12(b)(vi)(A), then the Partnership may, at its option, within thirty (30) days after the end of the applicable 

Class A Reset Election Period, by delivering written notice to the Class A Preferred Unitholders, redeem for cash all 

or any portion of the Outstanding Class A Preferred Units, but not less than the Class A Minimum Redemption 

Amount, at a price per Class A Preferred Unit equal to the sum of (1) (a) one hundred ten percent (110%) of the 
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Class A Liquidation Value, with respect to a redemption occurring prior to the seventh anniversary of the Class A 

Closing Date, and (b) one hundred five percent (105%) of the Class A Liquidation Value thereafter; provided that any 

such redemption by the Partnership shall be allocated among the Class A Preferred Unitholders on a Pro Rata basis or 

on such other basis as may be agreed upon by the Class A Preferred Unitholders. Such written notice shall state the 

date on which the Class A Preferred Units will be redeemed (such date not to be more than thirty (30) days following 

delivery of such notice) and the Partnership’s computation of the amount of cash to be received by the Class A 

Preferred Unitholder upon redemption of such Class A Preferred Units. Holders of the Class A Preferred Units shall 

retain all of the rights and privileges thereof unless and until the consideration due to them as a result of such 

redemption shall be paid in full in cash. 

(vii) Fully Paid and Non-Assessable. Any Class A Conversion Unit(s) delivered pursuant to this Section 5.12 shall be 

(1) newly issued and (2) duly authorized, validly issued, fully paid and non-assessable Limited Partner Interests, except as 

such non-assessability may be affected by Section 17-607 or 17-804 of the Delaware Act, and shall be free from preemptive 

rights and free of any lien, claim, rights or encumbrances, other than those arising under the Delaware Act or this Agreement, 

and if the Common Units – Class A are then listed or quoted on the New York Stock Exchange or any other National 

Securities Exchange or other market, the Partnership shall list or cause to have quoted and keep listed and quoted the 

Common Units – Class A issuable upon conversion of the Class A Preferred Units to the extent permitted or required by the 

rules of such exchange or market. 

(viii) Certificates.

(A) If requested by a Class A Preferred Unitholder, the Class A Preferred Units shall be evidenced by certificates 

in such form as the Board of Directors may approve. The certificates evidencing Class A Preferred Units shall be 

separately identified and shall not bear the same CUSIP number, if any, as the certificates evidencing Common Units. 

(B) The certificate(s) representing the Class A Preferred Units may be imprinted with a legend in substantially 

the following form: 

“THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS 

AMENDED, OR ANY STATE SECURITIES LAWS. THESE SECURITIES MAY NOT BE SOLD, OFFERED 

FOR SALE, PLEDGED, HYPOTHECATED OR OTHERWISE TRANSFERRED IN THE ABSENCE OF A 

REGISTRATION STATEMENT IN EFFECT WITH RESPECT TO THE SECURITIES UNDER SUCH ACT OR 

PURSUANT TO AN EXEMPTION FROM REGISTRATION THEREUNDER AND, IN THE 
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CASE OF A TRANSACTION EXEMPT FROM REGISTRATION, UNLESS SOLD PURSUANT TO RULE 144 

UNDER SUCH ACT OR THE ISSUER HAS RECEIVED DOCUMENTATION REASONABLY SATISFACTORY 

TO IT THAT SUCH TRANSACTION DOES NOT REQUIRE REGISTRATION UNDER SUCH ACT. THIS 

SECURITY IS SUBJECT TO CERTAIN RESTRICTIONS ON TRANSFER SET FORTH IN (i) THE FIFTH 

AMENDED AND RESTATED AGREEMENT OF LIMITED PARTNERSHIP OF THE PARTNERSHIP, DATED 

AS OF DECEMBER 28, 2010, AS AMENDED OR RESTATED FROM TIME TO TIME, AND (ii) THE CLASS A 

CONVERTIBLE PREFERRED UNIT PURCHASE AGREEMENT, DATED AS OF AUGUST 2, 2017, BY AND 

AMONG THE PARTNERSHIP AND THE PURCHASERS PARTY THERETO, IN EACH CASE, A COPY OF 

WHICH MAY BE OBTAINED FROM THE PARTNERSHIP AT ITS PRINCIPAL EXECUTIVE OFFICES.” 

(ix) Notices. The Partnership shall distribute to the Record Holders of Class A Preferred Units copies of all notices, 

materials, annual and quarterly reports, proxy statements, information statements and any other documents distributed 

generally to the Record Holders of Common Units – Class A, at such times and by such method as such documents are 

distributed to such Record Holders of such Common Units – Class A. 

(x) Tax Estimates. 

(A) On or before March 15 of each calendar year, the Partnership shall provide each Class A Preferred 

Unitholder a good faith estimate (and reasonable supporting calculations) of whether there was sufficient Unrealized 

Gain attributable to the Partnership property as of December 31 of the previous year such that, if any of such Class A 

Preferred Unitholder’s Class A Preferred Units were converted into Common Units – Class A and such Unrealized 

Gain was allocated to such Class A Preferred Unitholder pursuant to Section 6.1(d)(xii), such Class A Preferred 

Unitholder’s Capital Account in respect of its Common Units – Class A would be equal to the Per Unit Capital 

Amount for a Common Unit – Class A without any need for corrective allocations under Section 6.2(i). In addition, on 

or before March 1 of each calendar year, the Partnership shall provide to each Class A Preferred Unitholder holding 

Class A Preferred Units in the previous taxable year a good faith estimate of the amount of gross taxable income that 

will be allocated to the Class A Preferred Unitholder for the previous taxable year attributable to its ownership of 

Class A Preferred Units. 

(B) On and after the first date on which the Class A Preferred Units are convertible pursuant to Section 5.12(b)

(iv)(A), following receipt of a written request from any Class A Purchaser that, together with its Affiliates, acquired 

Class A Preferred Units on the Class A Closing Date 
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with an aggregate Class A Issue Price of at least $100 million, so long as such Class A Purchaser or any of its 

respective Affiliates continues to own Class A Preferred Units, the Partnership shall provide such Class A Purchaser 

with a good faith estimate (and reasonable supporting calculations) of whether there is sufficient Unrealized Gain 

attributable to the Partnership property on the date of such request such that, if any of the Class A Purchaser’s Class A 

Preferred Units were converted into Common Units – Class A and such Unrealized Gain was allocated to such 

Class A Purchaser pursuant to Section 6.1(d)(xii), such Class A Purchaser’s Capital Account in respect of its Common 

Units – Class A would be equal to the Per Unit Capital Amount for a Common Unit – Class A without any need for 

corrective allocations under Section 6.2(i). Each such Class A Purchaser, together with its Affiliates, shall be entitled 

to make such a request not more than once per calendar year. 

13. Sections 6.1(a)—(c) are hereby amended and restated in their entirety as follows: 

6.1 Allocations for Capital Account Purposes. For purposes of maintaining the Capital Accounts and in determining the 

rights of the Partners among themselves, the Partnership’s items of income, gain, loss and deduction (computed in accordance with 

Section 5.5(b)) for each taxable period shall be allocated among the Partners as provided herein. 

(a) Net Income. After giving effect to the special allocations set forth in Section 6.1(d), Net Income for each taxable period 

and all items of income, gain, loss and deduction taken into account in computing Net Income for such taxable period shall be allocated 

to the holders of Common Units in accordance with their Percentage Interests. 

(b) Net Loss. Net Loss for each taxable period (including a pro rata part of each item of income, gain, loss and deduction 

taken into account in computing Net Loss for such taxable period) shall be allocated as follows: 

(i) First, to the holders of Common Units, in accordance with their Percentage Interests; provided, that Net Loss shall 

not be allocated pursuant to this Section 6.1(b)(i) to the extent such allocation would cause any holders of Common Units to 

have a deficit balance in its Adjusted Capital Account at the end of such taxable period (or increase any existing deficit 

balance in its Adjusted Capital Account); 

(ii) Second, to the holders of Common Units, to the extent of and in proportion to the positive balances in their 

Adjusted Capital Accounts attributable to their Common Units; and 

(iii) Third, to the Class A Preferred Unitholders, to the extent of and in proportion to the positive balances in their 

Adjusted Capital Accounts attributable to their Class A Preferred Units. 

(c) [Intentionally Deleted]. 
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14. Section 6.1(d)(ii) is hereby amended and restated in its entirety as follows: 

(ii) Chargeback of Partner Nonrecourse Debt Minimum Gain. Notwithstanding the other provisions of this Section 6.1 

(other than Section 6.1(d)(i)), except as provided in Treasury Regulation Section 1.704-2(i)(4), if there is a net decrease in 

Partner Nonrecourse Debt Minimum Gain during any Partnership taxable period, any Partner with a share of Partner 

Nonrecourse Debt Minimum Gain at the beginning of such taxable period shall be allocated items of Partnership income and 

gain for such period (and, if necessary, subsequent periods) in the manner and amounts provided in Treasury Regulation 

Sections 1.704-2(i)(4) and 1.704-2(j)(2)(ii), or any successor provisions. For purposes of this Section 6.1(d), each Partner’s 

Adjusted Capital Account balance shall be determined, and the allocation of income or gain required hereunder shall be 

effected, prior to the application of any other allocations pursuant to this Section 6.1(d), other than Section 6.1(d)(i) and 

other than an allocation pursuant to Sections 6.1(d)(vi) and 6.1(d)(vii), with respect to such taxable period. This Section 6.1

(d)(ii) is intended to comply with the chargeback of items of income and gain requirement in Treasury Regulation 

Section 1.704-2(i)(4) and shall be interpreted consistently therewith. 

15. Section 6.1(d)(x) is hereby renumbered as Section 6.1(d)(xi) and Article VI is hereby amended to add a new Section 6.1(d)(x) 

as follows: 

(x) Allocations with Respect to Class A Preferred Units. Notwithstanding any other provision of this Section 6.1 (other 

than the Required Allocations): 

(A) Items of Partnership gross income shall be allocated to the Class A Preferred Unitholders, Pro Rata, until the 

aggregate amount of gross income allocated to each Class A Preferred Unitholder pursuant hereto for the current 

taxable period and all previous taxable periods is equal to the cumulative amount of all cash distributions made with 

respect to such Class A Preferred Unit pursuant to Section 5.12(b)(i) from the date such Class A Preferred Unit was 

issued to a date 60 days after the end of the current taxable year (and for the avoidance of doubt, without taking into 

account the cash distributions treated as made to the Class A Preferred Unitholders pursuant to Section 5.12(b)(i)(F)). 

(B) Items of Partnership gross income shall be allocated to the Class A Preferred Unitholders, Pro Rata, until the 

aggregate amount of gross income allocated to each Class A Preferred Unitholder pursuant hereto for the current 

taxable period and all previous taxable periods is equal to the cumulative amount of all Net Losses allocated to such 

Class A Preferred Unitholder pursuant to Section 6.1(b)(iii) for all previous taxable years. 
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(C) If (1) prior to the conversion of the last Outstanding Class A Preferred Unit (a) the Liquidation Date occurs 

or (b) Sale Gain or Sale Loss is recognized, and (2) after having made all other allocations provided for in this 

Section 6.1 for the taxable period in which the Liquidation Date occurs or Sale Gain or Sale Loss is recognized, the 

Per Unit Capital Amount of each Class A Preferred Unit does not equal or exceed the Class A Liquidation Value, then 

items of gross income, gain, loss and deduction for such taxable period shall be allocated among the Partners in a 

manner determined appropriate by the General Partner so as to cause, to the maximum extent possible, the Per Unit 

Capital Amount in respect of each Class A Preferred Unit to equal the Class A Liquidation Value (and no other 

allocation pursuant to this Agreement shall reverse the effect of such allocation). For the avoidance of doubt, the 

reallocation of items set forth in the immediately preceding sentence provides that, to the extent necessary to achieve 

the Per Unit Capital Amount balances described above, items of gross income and gain that would otherwise be 

included in Net Income or Net Loss, as the case may be, for the taxable period in which the Liquidation Date occurs 

or Sale Gain or Sale Loss is recognized, reallocated from the Unitholders holding Units other than Class A Preferred 

Units to Unitholders holding Class A Preferred Units. If (i) the Liquidation Date occurs or Sale Gain or Sale Loss is 

recognized on or before the date (not including any extension of time) prescribed by law for the filing of the 

Partnership’s federal income tax return for the taxable period immediately prior to the taxable period in which the 

Liquidation Date occurs or Sale Gain or Sale Loss is recognized and (ii) the reallocation of items for the taxable 

period in which the Liquidation Date occurs or Sale Gain or Sale Loss is recognized as set forth above in this 

Section 6.1(d)(x)(C) fails to achieve the Per Unit Capital Amounts described above, then items of gross income, gain, 

loss and deduction for such prior taxable period shall be reallocated among all Partners in a manner that will, to the 

maximum extent possible and after taking into account all other allocations made pursuant to this Section 6.1(d)(x)

(C), cause the Per Unit Capital Amount in respect of each Class A Preferred Unit to equal the Class A Liquidation 

Value. 

16. Section 6.1(d) is hereby amended to add a new Section 6.1(d)(xii) as follows: 

(xii) Exercise of Noncompensatory Options. In accordance with Treasury Regulation Section 1.704-1(b)(2)(iv)(s) and 

as provided in Section 5.5(d)(i), immediately after the conversion of a Limited Partner Interest into Common Units (each 

such Common Unit a “Conversion Unit”) upon the exercise of a Noncompensatory Option, the Carrying Value of each 

Partnership property shall be adjusted to reflect its fair market value immediately after such conversion and any resulting 

Unrealized Gain (if the Capital Account of each such Conversion Unit is less than the Per Unit Capital Amount for a then 

Outstanding Common Unit – Class A) or Unrealized Loss (if the Capital Account of each such Conversion Unit is greater 

than the Per Unit Capital Amount for a 
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then Outstanding Common Unit – Class A) will be allocated to each Partner holding Conversion Units in proportion to and 

to the extent of the amount necessary to cause the Capital Account of each such Conversion Unit to equal the Per Unit 

Capital Amount for a then Outstanding Common Unit – Class A. Any remaining Unrealized Gain or Unrealized Loss will be 

allocated to the Partners pursuant to Section 6.1(a) and Section 6.1(b). 

17. Section 6.2 is hereby amended to add a new Section 6.2(i) as follows: 

(i) If, as a result of an exercise of a Noncompensatory Option, a Capital Account reallocation is required under Treasury 

Regulation Section 1.704-1(b)(2)(iv)(s)(3), the General Partner shall make corrective allocations pursuant to Treasury Regulation 

Section 1.704-1(b)(4)(x). In the event such corrective allocations are necessary, the Class A Preferred Unitholders agree to remain a 

partner of the Partnership until such allocations are completed, and the General Partner agrees to make such allocations as soon as 

practicable, even if such allocations are not consistent with Section 706 of the Code and any Treasury Regulations thereunder. 

18. Section 6.3(a) is hereby amended and restated in its entirety as follows: 

(a) Subject to Section 5.12, within forty-five (45) days following the end of each Quarter, an amount equal to 100% of 

Available Cash with respect to such Quarter shall, subject to Section 17-607 of the Delaware Act, be distributed (i) first, in accordance 

with Article V to the holders of Class A Preferred Units as provided therein, and (ii) second, in accordance with this Article VI to the 

holders of Common Units based upon their Percentage Interests as of the Record Date selected by the General Partner. Notwithstanding 

any provision to the contrary contained in this Agreement, the Partnership shall not make any distributions to any Partner on account of 

its interest in the Partnership if such distribution would violate the Delaware Act. 

19. Section 6.3(e) is hereby amended and restated in its entirety as follows: 

(e) Subject to Section 5.12, all distributions of cash and other property shall be made to the holders of Common Units, Pro 

Rata. 

20. Section 7.1(a) is hereby amended by adding “5.12 and” immediately after “Section” and immediately before “7.3”. 

21. Section 9.3 is hereby amended and restated in its entirety as follows: 

9.3 Tax Controversies. Subject to the provisions hereof, the General Partner is designated as the Tax Matters Partner (as 

defined in Section 6231(a)(7) of the Code as in effect prior to the enactment of the Bipartisan Budget Act of 2015) and the “partnership 

representative” (as defined in Section 6223 of the Code following the enactment of the Bipartisan Budget Act of 2015) and is 

authorized and required to represent the Partnership (at the Partnership’s expense) in connection with all examinations of the 

Partnership’s affairs by tax authorities, including resulting administrative and judicial proceedings, and to expend Partnership funds for 

professional services and costs associated therewith. In its capacity as 
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“partnership representative,” the General Partner shall exercise, in its sole discretion, any and all authority of the “partnership 

representative” under the Code, including, without limitation, (a) binding the Partnership and its Partners with respect to tax matters and 

(b) determining whether to make any available election under Section 6226 of the Code. Each Partner agrees to cooperate with the 

General Partner and to do or refrain from doing any or all things reasonably required by the General Partner to conduct such 

proceedings. Each Partner agrees that notice of or updates regarding tax controversies shall be deemed conclusively to have been given 

or made by the General Partner if the Partnership has either (i) filed the information for which notice is required with the Commission 

via its Electronic Data Gathering, Analysis and Retrieval system and such information is publicly available on such system or (ii) made 

the information for which notice is required available on any publicly available website maintained by the Partnership, whether or not 

such Partner remains a Partner in the Partnership at the time such information is made publicly available. The General Partner may 

amend the provisions of this Agreement as determined appropriate in order to minimize the potential U.S. federal and state or local 

income tax consequences to current and former Limited Partners, and for the proper administration of the Partnership, upon any 

amendment to the provisions of Subchapter C of Chapter 63 of Subtitle A of the Code, as enacted by the Bipartisan Budget Act of 2015, 

or the promulgation of regulations or publication of other administrative guidance thereunder. 

22. Sections 11.3 is each hereby amended by adding “(other than pursuant to Section 5.12(b)(i)(D)(3))” after “elect Directors to 

the Board of Directors” and before “pursuant to”. 

23. Section 12.4(c) is hereby amended and restated in its entirety as follows: 

(c) Liquidation Distributions. All property and all cash in excess of that required to discharge liabilities as provided in 

Section 12.4(b) shall be distributed to the Partners in accordance with, and to the extent of, the positive balances in their respective 

Capital Accounts, as determined after taking into account all Capital Account adjustments (including the allocation provided for under 

Section 6.1(d)(x)(C), which allocates items of gross income, gain, loss and deduction among the Partners to the maximum extent 

possible to provide a preference in liquidation to the Capital Account of the Class A Preferred Units over the Capital Accounts of 

Class A Junior Securities, but excluding adjustments made by reason of distributions pursuant to this Section 12.4(c)) for the taxable 

period of the Partnership during which the liquidation of the Partnership occurs (with such date of occurrence being determined 

pursuant to Treasury Regulation Section 1.704-1(b)(2)(ii)(g)), and such distribution shall be made by the end of such taxable period (or, 

if later, within 90 days after said date of such occurrence); provided that any cash or cash equivalents available for distribution under 

this Section 12.4(c) shall be distributed with respect to the Class A Preferred Units (up to the positive balances in the associated Capital 

Accounts) prior to any distribution of cash or cash equivalents with respect to any Class A Junior Securities. 

24. Sections 13.4(b)(xi) is each hereby amended and restated as follows: 

(xi) Notwithstanding anything in this Agreement to the contrary, the provisions of this Section 13.4(b) shall at all times be 

subject to the provisions of the Unitholder Rights Agreement, Section 5.12(b)(i)(D)(3) and Section 11.3. 
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25. Section 15.1 is hereby amended to add a new Section 15.1(d) as follows: 

(d) This Article XV shall not apply to any holder of Class A Preferred Units. 

26. Article XVI is hereby amended to add a new Section 16.11 as follows: 

16.11 No Recourse. Notwithstanding anything that may be expressed or implied in this Agreement or any document, 

agreement, or instrument delivered contemporaneously herewith, each Partner hereto, covenants, agrees and acknowledges that with 

respect to the obligations of each of KKR and GSO hereunder, no Person other than KKR or GSO, as applicable, shall have any 

obligation hereunder and that it has no rights of recovery hereunder against, and no recourse therefor or under any documents, 

agreements, or instruments delivered in connection herewith or in respect of any oral representations made or alleged to be made in 

connection herewith or therewith shall be had against, any former, current or future director, officer, agent, Affiliate, manager, assignee, 

incorporator, controlling Person, fiduciary, representative or employee of KKR or GSO, as applicable, (or any of its successors or 

permitted assignees), against any former, current, or future general or limited partner, manager, stockholder or member of KKR or 

GSO, as applicable, (or any of its successors or permitted assignees) or any Affiliate thereof or against any former, current or future 

director, officer, agent, employee, Affiliate, manager, assignee, incorporator, controlling Person, fiduciary, representative, general or 

limited partner, stockholder, manager or member of any of the foregoing, but in each case not including the Partners (each, but 

excluding for the avoidance of doubt, the Partners, a “KKR Affiliate” or “GSO Affiliate”, as applicable), whether by or through 

attempted piercing of the corporate veil, by or through a claim (whether in tort, contract or otherwise) by or on behalf of such party 

against the KKR Affiliates or GSO Affiliates, as applicable, by the enforcement of any assessment or by any legal or equitable 

proceeding, or by virtue of any statute, regulation or other applicable law, or otherwise; it being expressly agreed and acknowledged 

that no personal Liability whatsoever shall attach to, be imposed on, or otherwise be incurred by any KKR Affiliate or GSO Affiliate, as 

such, for any obligations of the applicable party under this Agreement or the transactions contemplated hereby, under any documents or 

instruments delivered in connection herewith, in respect of any oral representations made or alleged to be made in connection herewith 

or therewith, or for any claim (whether in tort, contract or otherwise) based on, in respect of, or by reason of, such obligations or their 

creation. 

27. The Partnership Agreement is hereby amended to delete all references to Waiver Units. 

B. Agreement in Effect. Except as hereby amended, the Partnership Agreement shall remain in full force and effect. 

C. Applicable Law. This Amendment shall be construed in accordance with and governed by the laws of the State of Delaware, 

without regard to principles of conflicts of laws. 

D. Severability. Each provision of this Amendment shall be considered severable and if for any reason any provision or provisions 

herein are determined to be invalid, unenforceable or illegal under any existing or future law, such invalidity, unenforceability or 

illegality shall not impair the operation of or affect those portions of this Amendment that are valid, enforceable and legal. 
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E. Miscellaneous. Notwithstanding anything herein to the contrary, all measurements and references related to Unit prices, Unit 

numbers and distribution amounts (other than those expressed in percentages) herein, shall be, in each instance, appropriately adjusted 

for unit splits, combinations, distributions and the like. 

F. Ratification of Partnership Agreement. Except as expressly modified and amended herein, all of the terms and conditions of the 

Partnership Agreement shall remain in full force and effect. 

(Signature page follows) 
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IN WITNESS WHEREOF, this Amendment has been executed as of the date first written above. 

GENERAL PARTNER:

GENESIS ENERGY, LLC

By:

Name: Grant E. Sims

Title: Chairman of the Board

FIRST AMENDMENT TO 

FIFTH AMENDED AND RESTATED AGREEMENT 

OF LIMITED PARTNERSHIP OF GENESIS ENERGY, L.P. 



FORM OF NOTICE OF CONVERSION 

CLASS A CONVERTIBLE PREFERRED UNIT CONVERSION NOTICE 

(TO BE EXECUTED BY THE REGISTERED HOLDER IN ORDER 

TO CONVERT CLASS A PREFERRED UNITS) 

[Date] 

The undersigned hereby elects to convert the number of Class A Convertible Preferred Units (“Class A Preferred Units”) of 

Genesis Energy, L.P., a Delaware limited partnership (the “Partnership”), indicated below into Common Units – Class A (“Common 

Units”) of the Partnership, according to the conditions hereof, as of the date written below. If Common Units are to be issued in the 

name of a person other than the holder of such Class A Preferred Units, such holder will pay all transfer taxes payable with respect 

thereto and will deliver such certificates and opinions as may be required by the Partnership or its transfer agent. No fee will be charged 

to the holders for any conversion, except for any such transfer taxes. 

Conversion calculations: 

Date to Effect Conversion:

Number of Class A Preferred Units to be Converted:

Total Amount of Accrued, Accumulated and Unpaid

Class A Preferred Unit Distributions:

Applicable Class A Conversion Ratio:

Number of Common Units to be Issued:

Name in which Certificate for Common Units to be 

Issued:

Address for Delivery:

[REGISTERED HOLDER]

By:

Authorized Officer:

Title:



Exhibit E 

Form of Registration Rights Agreement 

(see attached) 



GENESIS ENERGY, L.P. 

and 

THE PURCHASERS NAMED ON SCHEDULE A 

HERETO 

REGISTRATION RIGHTS AGREEMENT 

Dated [•], 2017 
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REGISTRATION RIGHTS AGREEMENT 

This REGISTRATION RIGHTS AGREEMENT, dated as of [•], 2017 (this “Agreement”), is entered into by and among 

GENESIS ENERGY, L.P., a Delaware limited partnership (the “Partnership”), and each of the Persons set forth on SCHEDULE A 

hereto (the “Purchasers”). 

RECITALS: 

WHEREAS, this Agreement is made in connection with the closing of the issuance and sale of the Purchased Units (the date of 

such closing, the “Closing Date”) pursuant to the Class A Convertible Preferred Unit Purchase Agreement, dated as of August [•], 

2017, by and among the Partnership and the Purchasers (the “Purchase Agreement”); and 

WHEREAS, the Partnership has agreed to provide the registration and other rights set forth in this Agreement for the benefit of 

the Purchasers pursuant to the Purchase Agreement; 

NOW THEREFORE, in consideration of the mutual covenants and agreements set forth herein and for good and valuable 

consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereby agree as follows: 

ARTICLE I 

DEFINITIONS 

Section 1.01 Definitions. As used in this Agreement, the following terms have the meanings indicated: 

“Affiliate” means, with respect to any Person, any other Person that directly or indirectly through one or more intermediaries 

controls, is controlled by or is under common control with, the Person in question. As used herein, the term “control” (including, with 

correlative meanings, “controlled by” and “under common control with”) means the possession, direct or indirect, of the power to direct 

or cause the direction of the management and policies of a Person, whether through ownership of voting securities, by contract or 

otherwise. For the avoidance of doubt, for purposes of this Agreement, (a) the General Partner or the Partnership, on the one hand, and 

any Purchaser, on the other, shall not be considered Affiliates and (b) any fund or account managed, advised or subadvised, directly or 

indirectly, by a Purchaser or its Affiliates, shall be considered an Affiliate of such Purchaser. 

“Agreement” has the meaning set forth in the introductory paragraph of this Agreement. 

“Business Day” means any day other than a Saturday, Sunday, any federal legal holiday or day on which banking institutions in 

the State of New York or the State of Texas are authorized or required by law or other governmental action to close. 

“Class A Common Units” means the Common Units – Class A representing limited partner interests in the Partnership and 

having the rights and obligations specified in the Partnership Agreement. 
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“Class A Convertible Preferred Unit Registrable Securities” means the Purchased Units, all of which are subject to the rights 

of Class A Convertible Preferred Unit Registrable Securities provided herein until such time as such securities either (i) convert into 

Class A Common Units pursuant to the terms of the Partnership Agreement or (ii) cease to be Registrable Securities pursuant to 

Section 1.02. 

“Class A Convertible Preferred Units” means the Class A Convertible Preferred Units representing limited partner interests in 

the Partnership and having the rights and obligations specified in the Partnership Agreement. 

“Class A Issue Price” has the meaning set forth in the Partnership Agreement. 

“Closing Date” has the meaning set forth in the Recitals of this Agreement. 

“Commission” means the United States Securities and Exchange Commission. 

“Common Unit Registrable Securities” means the Class A Common Units issued or issuable upon conversion of the Purchased 

Units, all of which are subject to the rights provided herein until such time as such securities cease to be Registrable Securities pursuant 

to Section 1.02. 

“Common Unit Effectiveness Period” has the meaning specified in Section 2.01(a). 

“Common Unit Target Effective Date” has the meaning specified in Section 2.01(a). 

“Davison Holders” means the holders of Registrable Securities (as such term is defined in the Davison Registration Rights 

Agreement). 

“Davison Registration Rights Agreement” means that certain Registration Rights Agreement dated July 25, 2007, as amended 

from time to time, among the Partnership, Davison Petroleum Products, L.L.C., a Louisiana limited liability company, Davison 

Transport, Inc., a Louisiana corporation, Transport Company, an Arkansas corporation, Terminal Service, Inc., a Louisiana corporation, 

and Sunshine Oil and Storage, Inc., a Louisiana corporation. 

“Effective Date” means the date of effectiveness of any Registration Statement. 

“Effectiveness Period” means the Common Unit Effectiveness Period and the Preferred Unit Effectiveness Period, as applicable. 

“Exchange Act” means the Securities Exchange Act of 1934, as amended from time to time, and the rules and regulations of the 

Commission promulgated thereunder. 

“FINRA” has the meaning specified in Section 2.07(a). 

“General Partner” means Genesis Energy, LLC, a Delaware limited liability company and the general partner of the Partnership. 
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“GSO” means GSO Rodeo Holdings LP, including its permitted transferees or assignees, subject to Section 2.10. 

“Holder” means the record holder of any Registrable Securities. 

“Holder Underwriter Registration Statement” has the meaning specified in Section 2.04(r). 

“IDR Holders” means the holders of Registrable Securities (as such term is defined in the IDR Registration Rights Agreement). 

“IDR Registration Rights Agreement” means that certain Registration Rights Agreement, dated December 28, 2010, among the 

Partnership and the unitholders party thereto. 

“Included Registrable Securities” has the meaning specified in Section 2.02(a). 

“Initiating Holder” has the meaning specified in Section 2.03(b). 

“KKR” means Rodeo Finance Aggregator LLC, including its permitted transferees and assignees, subject to Section 2.10. 

“Liquidated Damages” has the meaning specified in Section 2.01(c). 

“Liquidated Damages Multiplier” means the product of (a) the VWAP Price for the 30 consecutive trading days ending on the 

trading day immediately preceding the applicable Target Effective Date and (b) the number of Registrable Securities then held by the 

applicable Holder and that are to be included on the applicable Registration Statement. 

“Lockup” has the meaning specified in Section 2.06. 

“Losses” has the meaning specified in Section 2.08(a). 

“Managing Underwriter” means, with respect to any Underwritten Offering, the book running lead manager of such 

Underwritten Offering. 

“No Recourse Affiliate” has the meaning specified in Section 3.13. 

“Other Holders” means Davison Holders and IDR Holders, as applicable. 

“Partnership” has the meaning set forth in the introductory paragraph of this Agreement. 

“Partnership Agreement” means the Fifth Amended and Restated Agreement of Limited Partnership of the Partnership, dated as 

of January 3, 2011, as amended by the First Amendment thereto, dated as of the date hereof. 

“Permitted Loan” has the meaning set forth in the Purchase Agreement. 

“Permitted Transaction” has the meaning set forth in the Purchase Agreement. 
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“Person” means any individual, corporation, company, voluntary association, partnership, joint venture, trust, limited liability 

company, unincorporated organization, government or any agency, instrumentality or political subdivision thereof or any other form of 

entity. 

“Piggyback Notice” has the meaning specified in Section 2.02(a). 

“Piggyback Opt-Out Notice” has the meaning specified in Section 2.02(a). 

“Piggyback Registration” has the meaning specified in Section 2.02(a). 

“PIK Units” has the meaning set forth in the Purchase Agreement. 

“Preferred Unit Registration Statement Notice” has the meaning specified in Section 2.01(b). 

“Preferred Unit Effectiveness Period” has the meaning specified in Section 2.01(b). 

“Preferred Unit Target Effective Date” has the meaning specified in Section 2.01(b). 

“Purchase Agreement” has the meaning set forth in the Recitals of this Agreement. 

“Purchased Units” means the Class A Convertible Preferred Units to be issued and sold to the Purchasers pursuant to the 

Purchase Agreement, together with any PIK Units distributed to the holders thereof. 

“Purchased Unit Price” means the Class A Issue Price, as adjusted pursuant to the Partnership Agreement. 

“Purchasers” has the meaning set forth in the introductory paragraph of this Agreement. 

“Registration” means any registration pursuant to this Agreement, including pursuant to a Registration Statement or a Piggyback 

Registration. 

“Registrable Securities” means the Common Unit Registrable Securities and the Class A Convertible Preferred Unit Registrable 

Securities. 

“Registrable Securities Required Voting Percentage” means 75 % of the outstanding Registrable Securities voting together as a 

single class, including the Class A Convertible Preferred Unit Registrable Securities on an as-converted basis to Common Unit 

Registrable Securities. 

“Registration Expenses” has the meaning specified in Section 2.07(a). 

“Registration Statement” has the meaning specified in Section 2.01(a). 

“Securities Act” means the Securities Act of 1933, as amended from time to time, and the rules and regulations of the 

Commission promulgated thereunder. 
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“Selling Expenses” has the meaning specified in Section 2.07(a). 

“Selling Holder” means a Holder who is selling Registrable Securities pursuant to a Registration Statement. 

“Selling Holder Indemnified Persons” has the meaning specified in Section 2.08(a). 

“Target Effective Date” means the Common Unit Target Effective Date and the Preferred Unit Target Effective Date, as 

applicable. 

“Underwriter” means, with respect to any Underwritten Offering, the underwriters of such Underwritten Offering. 

“Underwritten Offering” means an offering (including an offering pursuant to a Registration Statement) in which Class A 

Common Units or Class A Convertible Preferred Units are sold to an underwriter on a firm commitment basis for reoffering to the 

public or an offering that is a “bought deal” with one or more investment banks. For the avoidance of doubt, the term Underwritten 

Offering does not include at-the-market offerings. 

“VWAP Price” means “VWAP” as such term is defined in the Partnership Agreement. 

Section 1.02 Registrable Securities. Any Registrable Security will cease to be a Registrable Security upon the earliest to occur of 

the following: (a) when a registration statement covering such Registrable Security becomes or has been declared effective by the 

Commission and such Registrable Security has been sold or disposed of pursuant to such effective registration statement, (b) when such 

Registrable Security has been sold or disposed of (excluding transfers or assignments by a Holder to an Affiliate or to another Holder or 

any of its Affiliates or to any assignee or transferee to whom the rights under this Agreement have been transferred pursuant to 

Section 2.10) pursuant to any section of Rule 144 (or any successor or similar provision adopted by the Commission then in effect) 

under the Securities Act under circumstances in which all the applicable conditions of Rule 144 (as then in effect) are met, (c) when 

such Registrable Security is held by the Partnership or one of its direct or indirect subsidiaries and (d) when such Registrable Security 

has been sold or disposed of in a private transaction in which the transferor’s rights under this Agreement are not assigned to the 

transferee of such securities pursuant to Section 2.10. In addition, a Holder will cease to have rights to require registration of any 

Registrable Securities held by that Holder under this Agreement on the later of (i) the fifth anniversary of the date on which all Class A 

Convertible Preferred Units have been converted into Class A Common Units pursuant to Section 5.12(b) of the Partnership Agreement 

and (ii) if the Holder is an “affiliate” (as such term is defined in Rule 144 under the Securities Act (or any successor or similar provision 

adopted by the Commission then in effect)), the earlier of (x) the date which such Holder is no longer an “affiliate” (as such term is 

defined in Rule 144 under the Securities Act (or any successor or similar provision adopted by the Commission then in effect)) and 

(y) the tenth anniversary of the date hereof. For the avoidance of doubt, (i) the provisions of this Section 1.02 do not modify the transfer 

restrictions applicable to the Holders under the Partnership Agreement, and (ii) only a Holder that is (A) a Purchaser or (B) an Affiliate 

of a Purchaser at the time any Registrable Securities are transferred to such Holder in compliance with the Partnership Agreement shall 

have any demand registration rights under this Agreement. 
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ARTICLE II 

REGISTRATION RIGHTS 

Section 2.01 Shelf Registration. 

(a) Class A Common Unit Shelf Registration. The Partnership shall use its commercially reasonable efforts to (i) prepare 

and file an initial registration statement under the Securities Act (a “Registration Statement”) to permit the resale of the Common Unit 

Registrable Securities from time to time as permitted by Rule 415 (or any similar provision adopted by the Commission then in effect) 

of the Securities Act, which Registration Statement shall be a separate standalone registration statement with respect to resales of the 

Common Unit Registrable Securities and shall not include the registration of any class or series of limited partner interests or debt of the 

Partnership that are to be issued and sold by the Partnership (other than other securities of the Partnership pursuant to piggyback rights 

that would be second in priority to the Common Unit Registrable Securities and not affect the number of Common Unit Registrable 

Securities included thereon) and (ii) cause such initial Registration Statement to become effective no later than the second anniversary 

of the Closing Date (the “Common Unit Target Effective Date”). The Partnership will use its commercially reasonable efforts to 

cause such initial Registration Statement filed pursuant to this Section 2.01(a) to be continuously effective under the Securities Act, 

with respect to any Holder, until the earliest to occur of (a) the date on which there are no longer any Class A Registrable Securities 

outstanding and (b) the fifth anniversary of the date on which all Class A Convertible Preferred Units have been converted into Class A 

Common Units pursuant to the Partnership Agreement (the “Common Unit Effectiveness Period”). A Registration Statement filed 

pursuant to this Section 2.01(a) shall be on such appropriate registration form of the Commission as shall be selected by the Partnership; 

provided that, if the Partnership is then eligible, it shall file such Registration Statement on Form S-3. A Registration Statement when 

declared effective (including the documents incorporated therein by reference) will comply as to form in all material respects with all 

applicable requirements of the Securities Act and the Exchange Act and will not contain an untrue statement of a material fact or omit 

to state a material fact required to be stated therein or necessary to make the statements therein not misleading (and, in the case of any 

prospectus contained in such Registration Statement, in the light of the circumstances under which a statement is made). As soon as 

practicable following the date that a Registration Statement becomes effective, but in any event within three Business Days after such 

date, the Partnership shall provide the Holders with written notice of the effectiveness of such Registration Statement. The Partnership 

shall not be obligated to have more than one effective Registration Statement at any given time pursuant to this Section 2.01(a). 

(b) Preferred Unit Shelf Registration. Provided the Purchasers and their Affiliates own, as of the date of such request, 

more than 50% of the Purchased Units issued on the date of this Agreement, then upon receipt by the Partnership of a written request 

(a “Preferred Unit Registration Statement Notice”) of any Holder(s) owning not less than 50% of the then-outstanding Purchased 

Units at any time commencing after 180 days after the Closing Date, the Partnership will use its commercially reasonable efforts to 

(i) prepare and file a Registration Statement to permit the resale of the Class A Convertible Preferred Unit Registrable Securities from 

time to time as permitted by Rule 415 (or any similar provision adopted by the Commission then in effect) of the Securities Act, which 

Registration Statement shall be a 
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separate standalone registration statement with respect to resales of the Class A Convertible Preferred Unit Registrable Securities and 

shall not include the registration of any class or series of limited partner interests or debt of the Partnership that are to be issued and sold 

by the Partnership (other than other securities of the Partnership pursuant to piggyback rights that would be second in priority to the 

Class A Convertible Preferred Unit Registrable Securities and not affect the number of Class A Convertible Preferred Unit Registrable 

Securities included thereon) and (ii) cause such Preferred Unit Registration Statement to become effective no later than the later of 

(x) the one year anniversary of the Closing Date and (y) 180 days following the Partnership’s receipt of such Preferred Unit 

Registration Statement Notice (the “Preferred Unit Target Effective Date”). The Partnership will use its commercially reasonable 

efforts to cause such initial Preferred Unit Registration Statement filed pursuant to this Section 2.01(b) to be continuously effective 

under the Securities Act, with respect to any Holder, until the earliest to occur of the following: (A) the date on which there are no 

longer any Class A Convertible Preferred Unit Registrable Securities outstanding and (B) the Purchasers no longer own any Class A 

Convertible Preferred Unit Registrable Securities (in each case of clause (A) or (B), the “Preferred Unit Effectiveness Period”). A 

Registration Statement filed pursuant to this Section 2.01(b) shall be on such appropriate registration form of the Commission as shall 

be selected by the Partnership; provided that, if the Partnership is then eligible, it shall file such Registration Statement on Form S-3. A 

Registration Statement when declared effective (including the documents incorporated therein by reference) will comply as to form in 

all material respects with all applicable requirements of the Securities Act and the Exchange Act and will not contain an untrue 

statement of a material fact or omit to state a material fact required to be stated therein or necessary to make the statements therein not 

misleading (and, in the case of any prospectus contained in such Registration Statement, in the light of the circumstances under which a 

statement is made). As soon as practicable following the date that a Registration Statement becomes effective, but in any event within 

three Business Days of such date, the Partnership shall provide the Holders with written notice of the effectiveness of such Registration 

Statement. The Partnership shall not be obligated to have more than one effective Registration Statement at any given time pursuant to 

this Section 2.01(b). 

(c) Failure to Become Effective. If a Registration Statement required by Section 2.01 does not become or is not declared 

effective by the applicable Target Effective Date, then each Holder shall be entitled to a payment (with respect to each of the Holder’s 

applicable Registrable Securities), as liquidated damages and not as a penalty, of (i) for each non-overlapping 30-day period for the first 

60 days following the Target Effective Date, an amount equal to 0.25% of the Liquidated Damages Multiplier, which shall accrue daily, 

and (ii) for each non-overlapping 30-day period beginning on the 61st day following the Target Effective Date, an amount equal to the 

amount set forth in clause (i) plus an additional 0.25% of the Liquidated Damages Multiplier for each subsequent 60 days (i.e., 0.5% for 

61-120 days, 0.75% for 121-180 days, and 1.0% thereafter), which shall accrue daily, up to a maximum amount equal to 1.0% of the 

Liquidated Damages Multiplier per non-overlapping 30-day period (the “Liquidated Damages”), until such time as such Registration 

Statement is declared or becomes effective or there are no longer any such Registrable Securities outstanding. The Liquidated Damages 

shall be payable within 10 Business Days after the end of each such 30-day period in immediately available funds to the account or 

accounts specified by the applicable Holders. Any amount of Liquidated Damages shall be prorated for any period of less than 30 days 

accruing during any period for which a Holder is entitled to Liquidated Damages hereunder. 

10 



(d) Waiver of Liquidated Damages. If the Partnership is unable to cause the Conversion Unit Registration Statement or the 

Preferred Unit Registration Statement to become effective on or before the Common Unit Target Effective Date or the Preferred Unit 

Target Effective Date, as applicable, then the Partnership may request a waiver of the Liquidated Damages with respect thereto, which 

may be granted by the consent of Holders of at least the Registrable Securities Required Voting Percentage, in their sole discretion, and 

which such waiver shall apply to all the Holders of Registrable Securities included on such Registration Statement. 

(e) Delay Rights. Notwithstanding anything to the contrary contained herein, the Partnership may, upon written notice to any 

Selling Holder whose Registrable Securities are included in a Registration Statement, suspend such Selling Holder’s use of any 

prospectus which is a part of such Registration Statement (in which event the Selling Holder shall suspend sales of the Registrable 

Securities pursuant to such Registration Statement) if (i) the Partnership is pursuing an acquisition, merger, reorganization, disposition 

or other similar transaction and the Partnership determines in good faith that the Partnership’s ability to pursue or consummate such a 

transaction would be materially and adversely affected by any required disclosure of such transaction in such Registration Statement or 

(ii) the Partnership has experienced some other material non-public event, the disclosure of which at such time, in the good faith 

judgment of the Partnership, would materially and adversely affect the Partnership; provided, however, that in no event shall the Selling 

Holders be suspended from selling Registrable Securities pursuant to such Registration Statement or pursuant to Section 2.03 for a 

period that exceeds an aggregate of 60 days in any 180-day period or 90 days in any 365-day period. Upon disclosure of such 

information or the termination of the condition described above, the Partnership shall provide prompt notice to the Selling Holders 

whose Registrable Securities are included in such Registration Statement, and shall promptly terminate any suspension of sales it has 

put into effect and shall take such other actions necessary or appropriate to permit registered sales of Registrable Securities as 

contemplated in this Agreement. For the avoidance of doubt, the provisions of this Section 2.01(e) shall apply to any Underwritten 

Offering undertaken pursuant to Section 2.03. 

Section 2.02 Piggyback Registration 

(a) Participation. If at any time after the first anniversary of the Closing Date the Partnership proposes to file a Registration 

Statement related to an Underwritten Offering (including pursuant to Section 2.03), then the Partnership shall give not less than four 

Business Days’ notice (including, but not limited to, notification by electronic mail) (the “Piggyback Notice”) of such proposed 

Underwritten Offering to each Holder (together with its Affiliates) owning Registrable Securities and such Piggyback Notice shall offer 

such Holder the opportunity to include in such Underwritten Offering such number of Common Unit Registrable Securities 

(the “Included Registrable Securities”) as such Holder may request in writing (a “Piggyback Registration”); provided, however, that 

(A) the Partnership shall not be required to offer such opportunity to such Holders if the Holders, together with their Affiliates, do not 

offer a minimum of $50 million of Common Unit Registrable Securities, in the aggregate (determined by multiplying the number of 

Common Unit Registrable Securities owned by the VWAP Price for the 30 consecutive trading days ending on the trading date 

immediately preceding the date of the Piggyback Notice), or such lesser amount if it constitutes the remaining 
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holdings of the Holders and their Affiliates, and (B) if and to the extent that the Partnership has been advised by the Managing 

Underwriter that the inclusion of Common Unit Registrable Securities for sale for the benefit of such Holders will have a material 

adverse effect on the price, timing or distribution of any Common Units in such Underwritten Offering, then the amount of Common 

Unit Registrable Securities to be offered for the accounts of Holders shall be determined based on the provisions of Section 2.02(b). 

Each Piggyback Notice shall be provided to Holders on a Business Day pursuant to Section 3.01 and receipt of such notice shall be 

confirmed and kept confidential by the Holders until either (x) such proposed Underwritten Offering has been publicly announced by 

the Partnership or (y) the Holders have received notice from the Partnership that such proposed Underwritten Offering has been 

abandoned, which the Partnership shall provide to the Holders reasonably promptly after the final decision to abandon a proposed 

Underwritten Offering has been made. Each such Holder will have four Business Days (or two Business Days in connection with any 

overnight or bought Underwritten Offering) after such Piggyback Notice has been delivered to request in writing to the Partnership the 

inclusion of Common Unit Registrable Securities in the Underwritten Offering. If no request for inclusion from a Holder is received by 

the Partnership within the specified time, such Holder shall have no further right to participate in such Underwritten Offering. If, at any 

time after giving written notice of the Partnership’s intention to undertake an Underwritten Offering and prior to the pricing of such 

Underwritten Offering, such Underwritten Offering is terminated or delayed pursuant to the provisions of this Agreement, the 

Partnership may, at its election, give written notice of such determination to the Selling Holders and, (1) in the case of a termination of 

such Underwritten Offering, shall be relieved of its obligation to sell any Included Registrable Securities in connection with such 

terminated Underwritten Offering, and (2) in the case of a determination to delay such Underwritten Offering, shall be permitted to 

delay offering any Included Registrable Securities for the same period as the delay in the Underwritten Offering. Any Selling Holder 

shall have the right to withdraw such Selling Holder’s request for inclusion of such Selling Holder’s Common Unit Registrable 

Securities in such Underwritten Offering by giving written notice to the Partnership of such withdrawal at least one Business Day prior 

to the time of pricing of such Underwritten Offering. Any Holder may deliver written notice (a “Piggyback Opt-Out Notice”) to the 

Partnership requesting that such Holder not receive notice from the Partnership of any proposed Underwritten Offering; provided, 

however, that such Holder may later revoke any such Piggyback Opt-Out Notice in writing. Following receipt of a Piggyback Opt-Out 

Notice from a Holder (unless subsequently revoked), the Partnership shall not be required to deliver any notice to such Holder pursuant 

to this Section 2.02 and such Holder shall no longer be entitled to participate in Underwritten Offerings pursuant to this Section 2.02, 

unless such Piggyback Opt-Out Notice is revoked by such Holder. The Holders listed on SCHEDULE B shall each be deemed to have 

delivered a Piggyback Opt-Out Notice as of the date hereof. 

(b) Priority of Piggyback Registration. If the Managing Underwriter or Underwriters of any proposed Underwritten 

Offering advise the Partnership that the total amount of Common Unit Registrable Securities that Holders intend to include in such 

offering exceeds the number that can be sold in such offering without being likely to have a material adverse effect on the price, timing 

or distribution of the Class A Common Units offered or the market for the Class A Common Units, then the Partnership shall include 

the number of Class A Common Units that such Managing Underwriter or Underwriters advise the Partnership can be sold without 

having such material adverse effect, with such number to be allocated (i) first, to the 
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Partnership or such other Person(s) initiating such Underwritten Offering; and (ii) second, pro rata (A) among the Holders who 

requested such Underwritten Offering or are exercising piggyback rights pursuant to this Section 2.02 (in each case, based, for each 

such Holder, on the percentage derived by dividing (x) the number of Common Unit Registrable Securities proposed to be sold by such 

Holder in such offering by (y) the aggregate number of Common Unit Registrable Securities proposed to be sold by all Holders in such 

offering) and (B) the Other Holders who are exercising piggyback rights, such that such reduction resulting from such allocation shall 

not represent a greater fraction of the number of securities intended to be offered by such Other Holders than the fraction of similar 

reductions imposed on the Holders pursuant to subclause (A) above over the amount of Class A Common Units they intend to offer. 

Section 2.03 Underwritten Offering. 

(a) S-3 Registration. In the event that GSO or KKR elect to dispose of Registrable Securities under a Registration Statement 

pursuant to an Underwritten Offering and either (i) reasonably expect gross proceeds of at least $100 million from such Underwritten 

Offering (together with any Registrable Securities to be disposed of by a Selling Holder who has elected to participate in such 

Underwritten Offering pursuant to Section 2.02) or (ii) reasonably expect gross proceeds of at least $50 million from such Underwritten 

Offering (together with any Registrable Securities to be disposed of by a Selling Holder who has elected to participate in such 

Underwritten Offering pursuant to Section 2.02) and such Registrable Securities represent 100% of the then outstanding Common Unit 

Registrable Securities or Class A Convertible Preferred Unit Registrable Securities, as applicable, held by the applicable Selling Holder 

and its affiliates, the Partnership shall, at the written request of such Selling Holder(s), enter into an underwriting agreement in a form 

as is customary in Underwritten Offerings of securities by the Partnership with the Managing Underwriter or Underwriters selected by 

the Partnership, which shall include, among other provisions, indemnities to the effect and to the extent provided in Section 2.08, and 

shall take all such other reasonable actions as are requested by the Managing Underwriter or Underwriters in order to expedite or 

facilitate the disposition of such Registrable Securities; provided, however, that the Partnership shall have no obligation to facilitate or 

participate in, including entering into any underwriting agreement for more than: 

(i) two Underwritten Offerings at the request of GSO; 

(ii) two Underwritten Offerings at the request of KKR; 

(iii) two Underwritten Offerings in any 365-day period; and 

(iv) four Underwritten Offerings pursuant to this Agreement; 

provided, further, that if the Partnership or any of its Affiliates is conducting or actively pursuing a securities offering of the 

Partnership’s Class A Common Units with anticipated gross offering proceeds of at least $150 million (other than in connection with 

any at-the-market offering or similar continuous offering program), then the Partnership may suspend such Selling Holder’s right to 

require the Partnership to conduct an Underwritten Offering with respect to Registrable Securities on such Selling Holder’s behalf 

pursuant to this Section 2.03; provided, however, that the Partnership may only suspend such Selling Holder’s right to require the 

Partnership to conduct an Underwritten Offering pursuant to this Section 2.03 once in any six-month period and in no event for a period 

(taken together with any suspensions pursuant to Section 2.01(e)) that exceeds an aggregate of 60 days in any 180-day period or 90 days 

in any 365-day period. 
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(b) General Procedures. In connection with any Underwritten Offering contemplated by Section 2.03(a), the underwriting 

agreement into which each Selling Holder and the Partnership shall enter shall contain such representations, covenants, indemnities 

(subject to Section 2.08) and other rights and obligations as are customary in Underwritten Offerings of securities by the Partnership. 

No Selling Holder shall be required to make any representations, warranties or covenants to or agreements with the Partnership or the 

underwriters other than representations, warranties, covenants or agreements regarding such Selling Holder, its authority to enter into 

and perform such underwriting agreement and to sell, and its ownership of, the securities whose offer and resale will be registered, on 

its behalf, its intended method of distribution and any other representation required by law. If any Selling Holder disapproves of the 

terms of an Underwritten Offering contemplated by this Section 2.03, such Selling Holder may elect to withdraw therefrom by notice to 

the Partnership and the Managing Underwriter; provided, however, that such withdrawal must be made at least one Business Day prior 

to the time of pricing of such Underwritten Offering to be effective; provided, further, that in the event the Managing Underwriter or 

Underwriters of any proposed Underwritten Offering advise the Partnership that the total amount of Registrable Securities that Holders 

intend to include in such offering exceeds the number that can be sold in such offering without being likely to have a material adverse 

effect on the price, timing or distribution of the Registrable Securities offered or the market for the Class A Common Units or Class A 

Convertible Preferred Units, and the amount of Registrable Securities requested to be included in such Underwritten Offering by the 

Holder that initiated such Underwritten Offering pursuant to Section 2.03(a) (the “Initiating Holder”) is reduced by 50% or more, the 

Initiating Holder will have the right to withdraw from such Underwritten Offering by delivering notice to the Partnership at least one 

Business Day prior to the time of pricing of such Underwritten Offering, in which case the Partnership will have no obligation to 

proceed with such Underwritten Offering and such Underwritten Offering, whether or not completed, will not decrease the number of 

Underwritten Offerings the Initiating Holder shall have the right and option to request under this Section 2.03. No such withdrawal or 

abandonment shall affect the Partnership’s obligation to pay Registration Expenses. 

Section 2.04 Further Obligations. In connection with its obligations under this ARTICLE II, the Partnership will, as 

expeditiously as possible: 

(a) promptly prepare and file with the Commission such amendments and supplements to a Registration Statement and the 

prospectus used in connection therewith as may be necessary to keep such Registration Statement effective for the applicable 

Effectiveness Period and as may be necessary to comply with the provisions of the Securities Act with respect to the disposition of all 

Registrable Securities covered by such Registration Statement; 

(b) if a prospectus supplement will be used in connection with the marketing of an Underwritten Offering under a 

Registration Statement and the Managing Underwriter at any time shall notify the Partnership in writing that, in the sole judgment of 

such Managing Underwriter, inclusion of detailed information to be used in such prospectus supplement is of material importance to the 

success of such Underwritten Offering, the Partnership shall use its commercially reasonable efforts to include such information in such 

prospectus supplement; 

14 



(c) furnish to each Selling Holder (i) as far in advance as reasonably practicable before filing a Registration Statement or any 

other registration statement contemplated by this Agreement or any supplement or amendment thereto, upon request, copies of 

reasonably complete drafts of all such documents proposed to be filed (including exhibits and each document incorporated by reference 

therein to the extent then required by the rules and regulations of the Commission), and provide each such Selling Holder the 

opportunity to object to any information pertaining to such Selling Holder and its plan of distribution that is contained therein and, to 

the extent timely received, make the corrections reasonably requested by such Selling Holder with respect to such information prior to 

filing such Registration Statement or such other registration statement and the prospectus included therein or any supplement or 

amendment thereto, and (ii) such number of copies of such Registration Statement or such other registration statement and the 

prospectus included therein and any supplements and amendments thereto as such Persons may reasonably request in order to facilitate 

the public sale or other disposition of the Registrable Securities covered by such Registration Statement or other registration statement; 

(d) if applicable, use its commercially reasonable efforts to promptly register or qualify the Registrable Securities covered by 

any Registration Statement or any other registration statement contemplated by this Agreement under the securities or blue sky laws of 

such jurisdictions as the Selling Holders or, in the case of an Underwritten Offering, the Managing Underwriter, shall reasonably 

request; provided, however, that the Partnership will not be required to qualify generally to transact business in any jurisdiction where it 

is not then required to so qualify or to take any action that would subject it to general service of process in any such jurisdiction where it 

is not then so subject; 

(e) promptly notify each Selling Holder, at any time when a prospectus relating thereto is required to be delivered by any of 

them under the Securities Act, of (i) the filing of a Registration Statement or any other registration statement contemplated by this 

Agreement or any prospectus or prospectus supplement to be used in connection therewith, or any amendment or supplement thereto, 

and, with respect to a Registration Statement or any other registration statement or any post-effective amendment thereto, when the 

same has become effective; and (ii) the receipt of any written comments from the Commission with respect to any filing referred to in 

clause (i) and any written request by the Commission for amendments or supplements to any such Registration Statement or any other 

registration statement or any prospectus or prospectus supplement thereto; 

(f) promptly notify each Selling Holder, at any time when a prospectus relating thereto is required to be delivered by any of 

them under the Securities Act, of (i) the happening of any event as a result of which the prospectus or prospectus supplement contained 

in a Registration Statement or any other registration statement contemplated by this Agreement, as then in effect, includes an untrue 

statement of a material fact or omits to state any material fact required to be stated therein or necessary to make the statements therein 

not misleading (in the case of any prospectus contained therein, in the light of the circumstances under which a statement is made); 

(ii) the issuance or express threat of issuance by the Commission of any stop 
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order suspending the effectiveness of a Registration Statement or any other registration statement contemplated by this Agreement, or 

the initiation of any proceedings for that purpose; or (iii) the receipt by the Partnership of any notification with respect to the suspension 

of the qualification of any Registrable Securities for sale under the applicable securities or blue sky laws of any jurisdiction. Following 

the provision of such notice, the Partnership agrees to, as promptly as practicable, amend or supplement the prospectus or prospectus 

supplement or take other appropriate action so that the prospectus or prospectus supplement does not include an untrue statement of a 

material fact or omit to state a material fact required to be stated therein or necessary to make the statements therein not misleading in 

the light of the circumstances then existing and to take such other action as is reasonably necessary to remove a stop order, suspension, 

threat thereof or proceedings related thereto; 

(g) upon request and subject to appropriate confidentiality obligations, furnish to each Selling Holder copies of any and all 

transmittal letters or other correspondence with the Commission or any other governmental agency or self-regulatory body or other 

body having jurisdiction (including any domestic or foreign securities exchange) relating to such offering of Registrable Securities; 

(h) in the case of an Underwritten Offering, furnish, or use its reasonable efforts to cause to be furnished, upon request, (i) an 

opinion of counsel for the Partnership addressed to the underwriters, dated the date of the closing under the applicable underwriting 

agreement and (ii) a “comfort letter” addressed to the underwriters, dated the pricing date of such Underwritten Offering and a letter of 

like kind dated the date of the closing under the applicable underwriting agreement, in each case, signed by the independent registered 

public accountants who have certified the Partnership’s financial statements (or any other financial statements) included or incorporated 

by reference into the applicable registration statement, and each of the opinion and the “comfort letter” shall be in customary form and 

covering substantially the same matters with respect to such registration statement (and the prospectus and any prospectus supplement) 

as have been customarily covered in opinions of issuer’s counsel and in accountants’ letters delivered to the underwriters in 

Underwritten Offerings of securities by the Partnership and such other matters as such underwriters and Selling Holders may reasonably 

request; 

(i) make available to its security holders, as soon as reasonably practicable, an earnings statement, covering a period of 

twelve months beginning within three months after the Effective Date of such Registration Statement, which earnings statement shall 

satisfy the provisions of Section 11(a) of the Securities Act and Rule 158 promulgated thereunder; 

(j) otherwise use its commercially reasonable efforts to comply with all applicable rules and regulations of the Commission; 

(k) make available to the appropriate representatives of the Managing Underwriter and Selling Holders during normal 

business hours access to such information and Partnership personnel as is reasonable and customary to enable such parties to establish a 

due diligence defense under the Securities Act; provided, however, that the Partnership need not disclose any non-public information to 

any such representative unless and until such representative has entered into a confidentiality agreement with the Partnership; 
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(l) use its commercially reasonable efforts to cause all Common Unit Registrable Securities registered pursuant to this 

Agreement to be listed on each securities exchange or nationally recognized quotation system on which similar securities issued by the 

Partnership are then listed; provided, however, that, for the avoidance of doubt, the Partnership shall have no obligation to cause any 

Class A Convertible Preferred Unit Registrable Securities to be listed on any securities exchange or nationally recognized quotation 

system; 

(m) use its commercially reasonable efforts to cause Registrable Securities to be registered with or approved by such other 

governmental agencies or authorities as may be necessary by virtue of the business and operations of the Partnership to enable the 

Selling Holders to consummate the disposition of such Registrable Securities; 

(n) provide a transfer agent, which may be the General Partner or one of its Affiliates as provided in the Partnership 

Agreement, and registrar for all Registrable Securities covered by any Registration Statement not later than the Effective Date of such 

Registration Statement; 

(o) enter into customary agreements and take such other actions as are reasonably requested by the Selling Holders or the 

underwriters, if any, in order to expedite or facilitate the disposition of Registrable Securities (including making appropriate officers of 

the General Partner available to participate in any “road show” presentations before analysts, and other customary marketing activities 

(including one-on-one meetings with prospective institutional purchasers of the Registrable Securities)); provided, however, that the 

officers of the General Partner shall not be required to dedicate an unreasonably burdensome amount of time in connection with any 

roadshow and related marketing activities for any Underwritten Offering; 

(p) if reasonably requested by a Selling Holder, (i) incorporate in a prospectus supplement or post-effective amendment such 

information as such Selling Holder reasonably requests to be included therein relating to the sale and distribution of Registrable 

Securities, including information with respect to the number of Registrable Securities being offered or sold, the purchase price being 

paid therefor and any other terms of the offering of the Registrable Securities to be sold in such offering; and (ii) make all required 

filings of such prospectus supplement or post-effective amendment after being notified of the matters to be incorporated in such 

prospectus supplement or post-effective amendment; 

(q) if reasonably required by the Partnership’s transfer agent, the Partnership shall promptly deliver any authorizations, 

certificates and directions required by the transfer agent which authorize and direct the transfer agent to transfer such Registrable 

Securities without legend upon sale by the Holder of such Registrable Securities under the Registration Statement; and 

(r) if any Holder could reasonably be deemed to be an “underwriter,” as defined in Section 2(a)(11) of the Securities Act, in 

connection with the Registration Statement and any amendment or supplement thereof (a “Holder Underwriter Registration 

Statement”), then the Partnership will reasonably cooperate with such Holder in allowing such Holder to conduct customary 

“underwriter’s due diligence” with respect to the Partnership and satisfy its obligations in respect thereof. In addition, at any Holder’s 

request, the Partnership will furnish to 
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such Holder, on the date of the effectiveness of the Holder Underwriter Registration Statement and thereafter from time to time on such 

dates as such Holder may reasonably request (provided that such request shall not be more frequently than on an annual basis unless 

such Holder is offering Registrable Securities pursuant to a Holder Underwriter Registration Statement), (i) a “comfort letter”, dated 

such date, from the Partnership’s independent certified public accountants in form and substance as has been customarily given by 

independent certified public accountants to underwriters in Underwritten Offerings of securities by the Partnership, addressed to such 

Holder, (ii) an opinion, dated as of such date, of counsel representing the Partnership for purposes of the Holder Underwriter 

Registration Statement, in form, scope and substance as has been customarily given in Underwritten Offerings of securities by the 

Partnership, including standard “10b-5” negative assurance for such offerings, addressed to such Holder and (iii) a standard officer’s 

certificate from the chief executive officer or chief financial officer, or other officers serving such functions, of the General Partner 

addressed to the Holder, as has been customarily given by such officers in Underwritten Offerings of securities by the Partnership. The 

Partnership will also use its reasonable efforts to provide legal counsel to such Holder with an opportunity to review and comment upon 

any such Holder Underwriter Registration Statement, and any amendments and supplements thereto, prior to its filing with the 

Commission. 

Notwithstanding anything to the contrary in this Section 2.04, the Partnership will not name a Holder as an underwriter (as defined 

in Section 2(a)(11) of the Securities Act) in any Registration Statement or Holder Underwriter Registration Statement, as applicable, 

without such Holder’s consent. If the staff of the Commission requires the Partnership to name any Holder as an underwriter (as defined 

in Section 2(a)(11) of the Securities Act), and such Holder does not consent thereto, then such Holder’s Registrable Securities shall not 

be included on the applicable Registration Statement, and the Partnership shall have no further obligations hereunder with respect to 

Registrable Securities held by such Holder, unless such Holder has not had an opportunity to conduct customary underwriter’s due 

diligence as set forth in subsection (q) of this Section 2.04 with respect to the Partnership at the time such Holder’s consent is sought. 

Each Selling Holder, upon receipt of notice from the Partnership of the happening of any event of the kind described in 

subsection (f) of this Section 2.04, shall forthwith discontinue offers and sales of the Registrable Securities by means of a prospectus or 

prospectus supplement until such Selling Holder’s receipt of the copies of the supplemented or amended prospectus contemplated by 

subsection (f) of this Section 2.04 or until it is advised in writing by the Partnership that the use of the prospectus may be resumed and 

has received copies of any additional or supplemental filings incorporated by reference in the prospectus, and, if so directed by the 

Partnership, such Selling Holder will, or will request the Managing Underwriter or Managing Underwriters, if any, to deliver to the 

Partnership (at the Partnership’s expense) all copies in their possession or control, other than permanent file copies then in such Selling 

Holder’s possession, of the prospectus covering such Registrable Securities current at the time of receipt of such notice. 

Notwithstanding the foregoing, nothing in this paragraph shall relieve the Partnership of its obligations under Section 2.01(e) or 

Section 2.03(a) or otherwise extend the suspension periods under Section 2.01(e) or Section 2.03(a). 
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Section 2.05 Cooperation by Holders. The Partnership shall have no obligation to include Registrable Securities of a Holder in a 

Registration Statement or in an Underwritten Offering pursuant to Section 2.03(a) if such Holder has failed to timely furnish such 

information that the Partnership determines, after consultation with its counsel, is reasonably required in order for any registration 

statement or prospectus supplement, as applicable, to comply with the Securities Act. 

Section 2.06 Restrictions on Public Sale by Holders of Registrable Securities. Each Holder of Common Unit Registrable 

Securities who is participating in an Underwritten Offering and is included in a Registration Statement agrees to enter into a customary 

letter agreement (each, a “Lockup”) with underwriters providing that such Holder will not effect any public sale or distribution of 

Common Unit Registrable Securities during the 45 calendar day period beginning on the date of a prospectus or prospectus supplement 

filed with the Commission with respect to the pricing of such Underwritten Offering; provided, however, that, notwithstanding the 

foregoing, (i) the duration of the foregoing restrictions shall be no longer than the duration of the shortest restriction generally imposed 

by the underwriters on the Partnership or the officers, directors or any other Affiliate of the Partnership on whom a restriction is 

imposed, (ii) the restrictions set forth in this Section 2.06 shall not apply to any Common Unit Registrable Securities that are included 

in such Underwritten Offering by such Holder and (iii) each Lockup shall include customary carve-outs, including: (A) the pledge, 

encumbrance, hypothecation, or mortgage of all or any portion of the Class A Common Units or Class A Convertible Preferred Units 

held by such Holder or its Affiliate to any unaffiliated third party in a bona fide transaction or in connection with a Permitted 

Transaction or Permitted Loan for obligations owed by such Holder or its Affiliate; (B) the transfer any Class A Common Units or 

Class A Convertible Preferred Units held by such Holder or its Affiliate to any Person in connection with a Permitted Transaction or a 

Permitted Loan; (C) the foreclosure on any pledged Class A Common Units or Class A Convertible Preferred Units (and/or any sale 

thereof) by any pledgee under a Permitted Transaction or Permitted Loan; and (D) the transfer of Class A Common Units or Class A 

Convertible Preferred Units by a pledgee or counterparty who has foreclosed or exercised remedies or other rights on any such pledged 

or transferred Class A Common Units or Class A Convertible Preferred Units. 

Section 2.07 Expenses. 

(a) Certain Definitions. “Registration Expenses” shall not include Selling Expenses but otherwise means all expenses 

incident to the Partnership’s performance under or compliance with this Agreement to effect the registration of Registrable Securities on 

a Registration Statement pursuant to Section 2.01, a Piggyback Registration pursuant to Section 2.02, or an Underwritten Offering 

pursuant to Section 2.03, and the disposition of such Registrable Securities, including all registration, filing, securities exchange listing 

and fees, all registration, filing, qualification and other fees and expenses of complying with securities or blue sky laws (including the 

reasonable and documented fees and disbursements of counsel for the underwriters in connection with blue sky laws), fees of the 

Financial Industry Regulatory Authority, Inc. (“FINRA”) (including, if applicable, the fees and expenses of any “qualified independent 

underwriter” as such term is defined in FINRA Rule 5121, and the reasonable and documented fees and disbursements of counsel for 

the underwriters in connection with any FINRA filings), fees of transfer agents and registrars, all word processing, duplicating and 
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printing expenses, any transfer taxes, and the fees and disbursements of counsel and independent registered public accountants for the 

Partnership, including the expenses of any special audits or “cold comfort” letters required by or incident to such performance and 

compliance. “Selling Expenses” means all underwriting fees, discounts and selling commissions and transfer taxes or similar fees or 

arrangements allocable to the sale of the Registrable Securities, plus any costs or expenses related to any roadshows conducted in 

connection with the marketing of any Underwritten Offering. 

(b) Expenses. The Partnership will pay all reasonable Registration Expenses, as determined in good faith, in connection with 

a shelf Registration, a Piggyback Registration or an Underwritten Offering, whether or not any sale is made pursuant to such shelf 

Registration, Piggyback Registration or Underwritten Offering. Each Selling Holder shall pay its pro rata share of all Selling Expenses 

in connection with any sale of its Registrable Securities hereunder, which shall be based on the percentage derived by dividing (a) the 

number of Registrable Securities sold by such Selling Holder in connection with such sale by (b) the aggregate number of Class A 

Common Units or Class A Convertible Preferred Units sold in connection with such sale. In addition, except as otherwise provided in 

this Section 2.07 and Section 2.08, the Partnership shall not be responsible for professional fees (including legal fees) incurred by 

Holders in connection with the exercise of such Holders’ rights hereunder. 

Section 2.08 Indemnification. 

(a) By the Partnership. In the event of a registration of any Registrable Securities under the Securities Act pursuant to this 

Agreement, the Partnership will indemnify and hold harmless each Selling Holder thereunder, its directors, officers, managers, partners, 

employees and agents and each Person, if any, who controls such Selling Holder within the meaning of the Securities Act and the 

Exchange Act, and its directors, officers, managers, partners, employees or agents (collectively, the “Selling Holder Indemnified 

Persons”), against any losses, claims, damages, expenses or liabilities (including reasonable attorneys’ fees and expenses) (collectively, 

“Losses”), joint or several, to which such Selling Holder Indemnified Person may become subject under the Securities Act, the 

Exchange Act or otherwise, insofar as such Losses (or actions or proceedings, whether commenced or threatened, in respect thereof) 

arise out of or are based upon any untrue statement or alleged untrue statement of any material fact (in the case of any prospectus, in 

light of the circumstances under which such statement is made) contained in (which, for the avoidance of doubt, includes documents 

incorporated by reference in) the applicable Registration Statement or other registration statement contemplated by this Agreement, any 

preliminary prospectus, prospectus supplement or final prospectus contained therein, or any amendment or supplement thereof, or any 

free writing prospectus relating thereto, or arise out of or are based upon the omission or alleged omission to state therein a material fact 

required to be stated therein or necessary to make the statements therein (in the case of a prospectus, in light of the circumstances under 

which they were made) not misleading, and will reimburse each such Selling Holder Indemnified Person for any legal or other expenses 

reasonably incurred by them in connection with investigating, defending or resolving any such Loss or actions or proceedings; 

provided, however, that the Partnership will not be liable in any such case if and to the extent that any such Loss arises out of or is based 

upon an untrue statement or alleged untrue statement or omission or alleged omission so made in conformity with information furnished 

by such Selling Holder Indemnified Person in writing 
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specifically for use in the applicable Registration Statement or other registration statement, or prospectus supplement, as applicable. 

Such indemnity shall remain in full force and effect regardless of any investigation made by or on behalf of such Selling Holder 

Indemnified Person, and shall survive the transfer of such securities by such Selling Holder. 

(b) By Each Selling Holder. Each Selling Holder agrees severally and not jointly to indemnify and hold harmless the 

Partnership, the General Partner and the General Partner’s directors, officers, employees and agents and each Person, who, directly or 

indirectly, controls the Partnership within the meaning of the Securities Act or of the Exchange Act to the same extent as the foregoing 

indemnity from the Partnership to the Selling Holders, but only with respect to information regarding such Selling Holder furnished in 

writing by or on behalf of such Selling Holder expressly for inclusion in a Registration Statement or any other registration statement 

contemplated by this Agreement, any preliminary prospectus, prospectus supplement or final prospectus contained therein, or any 

amendment or supplement thereto or any free writing prospectus relating thereto; provided, however, that the liability of each Selling 

Holder shall not be greater in amount than the dollar amount of the proceeds (net of any Selling Expenses) received by such Selling 

Holder from the sale of the Registrable Securities giving rise to such indemnification. 

(c) Notice. Promptly after receipt by an indemnified party hereunder of notice of the commencement of any action, such 

indemnified party shall, if a claim in respect thereof is to be made against the indemnifying party hereunder, notify the indemnifying 

party in writing thereof, but the omission to so notify the indemnifying party shall not relieve it from any liability that it may have to 

any indemnified party other than under this Section 2.08(c), except to the extent that the indemnifying party is materially prejudiced by 

such failure. In any action brought against any indemnified party, it shall notify the indemnifying party of the commencement thereof. 

The indemnifying party shall be entitled to participate in and, to the extent it shall wish, to assume and undertake the defense thereof 

with counsel reasonably satisfactory to such indemnified party and, after notice from the indemnifying party to such indemnified party 

of its election so to assume and undertake the defense thereof, the indemnifying party shall not be liable to such indemnified party under 

this Section 2.08 for any legal expenses subsequently incurred by such indemnified party in connection with the defense thereof other 

than reasonable costs of investigation and of liaison with counsel so selected; provided, however, that, (i) if the indemnifying party has 

failed to assume the defense or employ counsel reasonably satisfactory to the indemnified party or (ii) if the defendants in any such 

action include both the indemnified party and the indemnifying party and counsel to the indemnified party shall have concluded that 

there may be reasonable defenses available to the indemnified party that are different from or additional to those available to the 

indemnifying party, or if the interests of the indemnified party reasonably may be deemed to conflict with the interests of the 

indemnifying party, then the indemnified party shall have the right to select a separate counsel and to assume such legal defense and 

otherwise to participate in the defense of such action, with the reasonable expenses and fees of such separate counsel and other 

reasonable expenses related to such participation to be reimbursed by the indemnifying party as incurred. Notwithstanding any other 

provision of this Agreement, no indemnifying party shall settle any action brought against any indemnified party with respect to which 

such indemnified party may be entitled to indemnification hereunder without the consent of the indemnified party, unless the settlement 

thereof imposes no liability or obligation on, includes a complete and unconditional release from liability of, and does not contain any 

admission of wrongdoing by, the indemnified party. 
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(d) Contribution. If the indemnification provided for in this Section 2.08 is held by a court or government agency of 

competent jurisdiction to be unavailable to any indemnified party or is insufficient to hold them harmless in respect of any Losses, then 

each such indemnifying party, in lieu of indemnifying such indemnified party, shall contribute to the amount paid or payable by such 

indemnified party as a result of such Losses in such proportion as is appropriate to reflect the relative fault of the indemnifying party, on 

the one hand, and of the indemnified party, on the other hand, in connection with the statements or omissions that resulted in such 

Losses, as well as any other relevant equitable considerations; provided, however, that in no event shall any Selling Holder be required 

to contribute an aggregate amount in excess of the dollar amount of proceeds (net of Selling Expenses) received by such Selling Holder 

from the sale of Registrable Securities giving rise to such indemnification. The relative fault of the indemnifying party, on the one hand, 

and the indemnified party, on the other, shall be determined by reference to, among other things, whether the untrue or alleged untrue 

statement of a material fact or the omission or alleged omission to state a material fact has been made by, or relates to, information 

supplied by such party, and the parties’ relative intent, knowledge, access to information and opportunity to correct or prevent such 

statement or omission. The parties hereto agree that it would not be just and equitable if contributions pursuant to this paragraph were to 

be determined by pro rata allocation or by any other method of allocation that does not take account of the equitable considerations 

referred to herein. The amount paid by an indemnified party as a result of the Losses referred to in the first sentence of this paragraph 

shall be deemed to include any legal and other expenses reasonably incurred by such indemnified party in connection with 

investigating, defending or resolving any Loss that is the subject of this paragraph. No person guilty of fraudulent misrepresentation 

(within the meaning of Section 11(f) of the Securities Act) shall be entitled to contribution from any Person who is not guilty of such 

fraudulent misrepresentation. 

(e) Other Indemnification. The provisions of this Section 2.08 shall be in addition to any other rights to indemnification or 

contribution that an indemnified party may have pursuant to law, equity, contract or otherwise. 

Section 2.09 Rule 144 Reporting. With a view to making available the benefits of certain rules and regulations of the 

Commission that may permit the sale of the Registrable Securities to the public without registration, the Partnership agrees to use its 

commercially reasonable efforts to: 

(a) make and keep public information regarding the Partnership available, as those terms are understood and defined in Rule 

144 under the Securities Act (or any successor or similar provision adopted by the Commission then in effect), at all times from and 

after the date hereof; 

(b) file with the Commission in a timely manner all reports and other documents required of the Partnership under the 

Securities Act and the Exchange Act at all times from and after the date hereof; and 
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(c) so long as a Holder owns any Registrable Securities, furnish (i) to the extent accurate, forthwith upon request, a written 

statement of the Partnership that it has complied with the reporting requirements of Rule 144 under the Securities Act (or any successor 

or similar provision adopted by the Commission then in effect) and (ii) unless otherwise available via the Commission’s EDGAR filing 

system (or any successor system), to such Holder forthwith upon request a copy of the most recent annual or quarterly report of the 

Partnership, and such other reports and documents so filed as such Holder may reasonably request in availing itself of any rule or 

regulation of the Commission allowing such Holder to sell any such securities without registration. 

Section 2.10 Transfer or Assignment of Registration Rights. The rights to cause the Partnership to register Registrable 

Securities under this ARTICLE II may be transferred or assigned by each Holder to one or more transferees or assignees of Registrable 

Securities; provided that (a) unless any such transferee or assignee is an Affiliate of, and after such transfer or assignment continues to 

be an Affiliate of, such Holder, the amount of Registrable Securities transferred or assigned to such transferee or assignee shall 

represent at least $50 million of Registrable Securities, calculated (i) in the case of Class A Convertible Preferred Unit Registrable 

Securities, on the basis of the Purchased Unit Price, or (ii) in the case of Common Unit Registrable Securities, on the basis of the 

VWAP Price for the 30 consecutive trading days ending on the trading day immediately preceding the sale or assignment, (b) the 

Partnership is given written notice prior to any said transfer or assignment, stating the name and address of each such transferee or 

assignee and identifying the securities with respect to which such registration rights are being transferred or assigned and (c) each such 

transferee or assignee assumes in writing responsibility for its portion of the obligations of such transferring Holder under this 

Agreement. 

Section 2.11 Limitation on Subsequent Registration Rights. From and after the date hereof, the Partnership shall not, without 

the prior written consent of the Holders of at least the Registrable Securities Required Voting Percentage, enter into any agreement (or 

amend or modify any existing agreement) with any current or future holder of any securities of the Partnership that would allow such 

current or future holder to require the Partnership to include securities in any registration statement filed by the Partnership on a basis 

other than pari passu with, or expressly subordinate to, the piggyback rights of the Holders of Registrable Securities hereunder; 

provided, that no such agreement shall permit any such current or future holder to include securities in any Underwritten Offering 

pursuant to Section 2.03, except on an expressly subordinate basis to the rights of the Holders to include Registrable Securities in such 

Underwritten Offering. 

Section 2.12 Limitation on Obligations for Class A Convertible Preferred Unit Registrable Securities. Notwithstanding 

anything to the contrary in this Agreement, nothing contained herein shall be construed to require the Partnership to (a) except as 

expressly provided in this Agreement, otherwise assist in the public resale of any Class A Convertible Preferred Unit Registrable 

Securities, or (b) cause any Class A Convertible Preferred Unit Registrable Securities to be listed on any securities exchange or 

nationally recognized quotation system. 
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ARTICLE III 

MISCELLANEOUS 

Section 3.01 Communications. All notices, demands and other communications provided for hereunder shall be in writing and 

shall be given by registered or certified mail, return receipt requested, telecopy, air courier guaranteeing overnight delivery, personal 

delivery or (in the case of any notice given by the Partnership to the Purchasers) email to the following addresses: 

(a) If to the Purchasers, to the addresses set forth on SCHEDULE A. 

(b) If to the Partnership: 

Genesis Energy, L.P. 

919 Milam, Suite 2100 

Houston, TX 77002 

Attention: [•] 

Email: [•] 

with copies to (which shall not constitute notice): 

Akin Gump Strauss Hauer & Feld LLP 

1111 Louisiana Street, 44th Floor 

Houston, Texas 77002 

Attention: J. Vincent Kendrick 

Email: vkendrick@akingump.com 

or to such other address as the Partnership or the Purchasers may designate to each other in writing from time to time or, if to a 

transferee or assignee of the Purchasers or any transferee or assignee thereof, to such transferee or assignee at the address provided 

pursuant to Section 2.10. All notices and communications shall be deemed to have been duly given: at the time delivered by hand, if 

personally delivered; upon actual receipt if sent by certified or registered mail, return receipt requested, or regular mail, if mailed; upon 

actual receipt of the facsimile or email copy, if sent via facsimile or email; and upon actual receipt when delivered to an air courier 

guaranteeing overnight delivery. 

Section 3.02 Binding Effect. This Agreement shall be binding upon the Partnership, each of the Purchasers and their respective 

successors and permitted assigns, including subsequent Holders of Registrable Securities to the extent permitted herein. Except as 

expressly provided in this Agreement, this Agreement shall not be construed so as to confer any right or benefit upon any Person other 

than the parties to this Agreement and their respective successors and permitted assigns. 

Section 3.03 Assignment of Rights. Except as provided in Section 2.10, neither this Agreement nor any of the rights, benefits or 

obligations hereunder may be assigned or transferred, by operation of law or otherwise, by any party hereto without the prior written 

consent of the other party. 
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Section 3.04 Recapitalization, Exchanges, Etc. Affecting Units. The provisions of this Agreement shall apply to the full extent 

set forth herein with respect to any and all units of the Partnership or any successor or assign of the Partnership (whether by merger, 

acquisition, consolidation, reorganization, sale of assets or otherwise) that may be issued in respect of, in exchange for or in substitution 

of, the Registrable Securities, and shall be appropriately adjusted for combinations, unit splits, recapitalizations, pro rata distributions of 

units and the like occurring after the date of this Agreement. 

Section 3.05 Aggregation of Registrable Securities. All Registrable Securities held or acquired by Persons who are Affiliates of 

one another shall be aggregated together for the purpose of determining the availability of any rights under this Agreement. 

Section 3.06 Specific Performance. Damages in the event of breach of this Agreement by a party hereto may be difficult, if not 

impossible, to ascertain, and it is therefore agreed that each such Person, in addition to and without limiting any other remedy or right it 

may have, will have the right to seek an injunction or other equitable relief in any court of competent jurisdiction, enjoining any such 

breach, and enforcing specifically the terms and provisions hereof, and each of the parties hereto hereby waives any and all defenses it 

may have on the ground of lack of jurisdiction or competence of the court to grant such an injunction or other equitable relief. The 

existence of this right will not preclude any such Person from pursuing any other rights and remedies at law or in equity that such 

Person may have. 

Section 3.07 Counterparts. This Agreement may be executed in any number of counterparts and by different parties hereto in 

separate counterparts, each of which counterparts, when so executed and delivered, shall be deemed to be an original and all of which 

counterparts, taken together, shall constitute but one and the same agreement. 

Section 3.08 Governing Law, Submission to Jurisdiction. This Agreement, and all claims or causes of action (whether in 

contract or tort) that may be based upon, arise out of or relate to this Agreement or the negotiation, execution or performance of this 

Agreement (including any claim or cause of action based upon, arising out of or related to any representation or warranty made in or in 

connection with this Agreement), will be construed in accordance with and governed by the laws of the State of Delaware without 

regard to principles of conflicts of laws. Any action against any party relating to the foregoing shall be brought in any federal or state 

court of competent jurisdiction located within the State of Delaware, and the parties hereto hereby irrevocably submit to the 

non-exclusive jurisdiction of any federal or state court located within the State of Delaware over any such action. The parties hereby 

irrevocably waive, to the fullest extent permitted by applicable law, any objection which they may now or hereafter have to the laying 

of venue of any such dispute brought in such court or any defense of inconvenient forum for the maintenance of such dispute. Each of 

the parties hereto agrees that a judgment in any such dispute may be enforced in other jurisdictions by suit on the judgment or in any 

other manner provided by law. 
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Section 3.09 Waiver of Jury Trial. THE PARTIES TO THIS AGREEMENT EACH HEREBY WAIVE, AND AGREE TO 

CAUSE THEIR AFFILIATES TO WAIVE, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY RIGHT TO TRIAL 

BY JURY OF ANY CLAIM, DEMAND, ACTION OR CAUSE OF ACTION (A) ARISING UNDER THIS AGREEMENT OR 

(B) IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES 

HERETO IN RESPECT OF THIS AGREEMENT OR ANY OF THE TRANSACTIONS RELATED HERETO, IN EACH 

CASE WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER IN CONTRACT, TORT, EQUITY OR 

OTHERWISE. THE PARTIES TO THIS AGREEMENT EACH HEREBY AGREES AND CONSENTS THAT ANY SUCH 

CLAIM, DEMAND, ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY COURT TRIAL WITHOUT A JURY 

AND THAT THE PARTIES TO THIS AGREEMENT MAY FILE AN ORIGINAL COUNTERPART OF A COPY OF THIS 

AGREEMENT WITH ANY COURT AS WRITTEN EVIDENCE OF THE CONSENT OF THE PARTIES HERETO TO THE 

WAIVER OF THEIR RIGHT TO TRIAL BY JURY. 

Section 3.10 Entire Agreement. This Agreement, the Purchase Agreement and the other agreements and documents referred to 

herein and therein are intended by the parties as a final expression of their agreement and intended to be a complete and exclusive 

statement of the agreement and understanding of the parties hereto and thereto in respect of the subject matter contained herein and 

therein. There are no restrictions, promises, representations, warranties, covenants, agreements or undertakings, other than those set 

forth or referred to herein or in the Purchase Agreement with respect to the rights granted by the Partnership or any of its Affiliates or 

the Purchasers or any of their respective Affiliates set forth herein or therein. This Agreement, the Purchase Agreement and the other 

agreements and documents referred to herein or therein supersede all prior agreements and understandings between the parties with 

respect to such subject matter. 

Section 3.11 Amendment. This Agreement may be amended only by means of a written amendment signed by the Partnership 

and the Holders of at least the Registrable Securities Required Voting Percentage; provided, however, that no such amendment shall 

adversely affect the rights of any Holder hereunder without the consent of such Holder. Any amendment, supplement or modification of 

or to any provision of this Agreement, any waiver of any provision of this Agreement, and any consent to any departure by the 

Partnership or any Holder from the terms of any provision of this Agreement shall be effective only in the specific instance and for the 

specific purpose for which such amendment, supplement, modification, waiver or consent has been made or given. 

Section 3.12 No Presumption. This Agreement has been reviewed and negotiated by sophisticated parties with access to legal 

counsel and shall not be construed against the drafter. 

Section 3.13 Obligations Limited to Parties to Agreement. Notwithstanding anything that may be expressed or implied in this 

Agreement or any other document, agreement or instrument delivered in connection herewith, each of the parties hereto covenants, 

agrees and acknowledges that, other than as set forth herein, no Person other than the Purchasers, the Holders, their respective permitted 

assignees and the Partnership shall have any obligation in respect of the obligations of the Purchasers hereunder and that, 

notwithstanding that one or more 
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of such Persons may be a corporation, partnership or limited liability company, no rights of recovery and no recourse under this 

Agreement or under any documents, agreements or instruments delivered in connection herewith or therewith or in respect of any oral 

representation made or alleged to made in connection herewith or therewith shall be had against any former, current or future director, 

officer, employee, agent, general or limited partner, manager, assignee, incorporator, controlling Person, fiduciary, representative, 

member, stockholder or Affiliate of any of such Persons or their respective successors or permitted assignees, or any former, current or 

future director, officer, employee, agent, general or limited partner, manager, member, stockholder or Affiliate thereof or against any 

former, current or future director, officer, employee, agent, general or limited partner, manager, assignee, incorporator, controlling 

Person, fiduciary, representative or Affiliate of any of the foregoing, but in each case not including the Purchasers (each, but excluding 

for the avoidance of doubt, the Purchasers, a “No Recourse Affiliate”), whether by or through attempted piercing of the corporate veil, 

by or through a claim (whether in tort, contract or otherwise) by or on behalf of such party against a No Recourse Affiliate, by the 

enforcement of any assessment or by any legal or equitable proceeding, or by virtue of any statute, regulation or other applicable law or 

otherwise, it being expressly agreed and acknowledged that no personal liability whatsoever shall attach to, be imposed on or otherwise 

be incurred by any No Recourse Affiliate for any obligations of such Persons or their respective permitted assignees under this 

Agreement or any documents or instruments delivered in connection herewith or therewith, in respect of any oral representations made 

or alleged to be made in connection herewith or therewith or for any claim (whether in tort, contract or otherwise) based on, in respect 

of or by reason of such obligation or its creation, except, in each case, for any successor, permitted transferee or assignee of any 

Purchaser or a Selling Holder hereunder. 

Section 3.14 Independent Nature of Purchaser’s Obligations. The obligations of each Purchaser under this Agreement are 

several and not joint with the obligations of any other Purchaser, and no Purchaser shall be responsible in any way for the performance 

of the obligations of any other Purchaser under this Agreement. The failure or waiver of performance under this Agreement by any 

Purchaser, or on its behalf, does not excuse performance by any other Purchaser. Nothing contained herein, and no action taken by any 

Purchaser pursuant thereto, shall be deemed to constitute the Purchasers as a partnership, an association, a joint venture or any other 

kind of group or entity, or create a presumption that the Purchasers are in any way acting in concert or as a group with respect to such 

obligations or the transactions contemplated by this Agreement. Each Purchaser shall be entitled to independently protect and enforce 

its rights, including the rights arising out of this Agreement, and it shall not be necessary for any other Purchaser to be joined as an 

additional party in any proceeding for such purpose. 

Section 3.15 Interpretation. Article, Section and Schedule references in this Agreement are references to the corresponding 

Article, Section or Schedule to this Agreement, unless otherwise specified. All Schedules to this Agreement are hereby incorporated 

and made a part hereof as if set forth in full herein and are an integral part of this Agreement. All references to instruments, documents, 

contracts and agreements are references to such instruments, documents, contracts and agreements as the same may be amended, 

supplemented and otherwise modified from time to time, unless otherwise specified. The word “including” shall mean “including but 

not limited to” and shall not be construed to limit any general statement that it follows to the specific or similar items or matters 

immediately following it. Whenever the 
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Partnership has an obligation under this Agreement, the expense of complying with that obligation shall be an expense of the 

Partnership unless otherwise specified. Any reference in this Agreement to “$” shall mean U.S. dollars. Whenever any determination, 

consent or approval is to be made or given by a Purchaser, such action shall be in such Holder’s sole discretion, unless otherwise 

specified in this Agreement. If any provision in this Agreement is held to be illegal, invalid, not binding or unenforceable, (a) such 

provision shall be fully severable and this Agreement shall be construed and enforced as if such illegal, invalid, not binding or 

unenforceable provision had never comprised a part of this Agreement, and the remaining provisions shall remain in full force and 

effect, and (b) the parties hereto shall negotiate in good faith to modify this Agreement so as to effect the original intent of the parties as 

closely as possible in an acceptable manner in order that the transactions contemplated hereby are consummated as originally 

contemplated to the greatest extent possible. When calculating the period of time before which, within which or following which any 

act is to be done or step taken pursuant to this Agreement, the date that is the reference date in calculating such period shall be 

excluded. If the last day of such period is a non-Business Day, the period in question shall end on the next succeeding Business Day. 

Any words imparting the singular number only shall include the plural and vice versa. The words such as “herein,” “hereinafter,” 

“hereof’ and “hereunder” refer to this Agreement as a whole and not merely to a subdivision in which such words appear unless the 

context otherwise requires. The provision of a Table of Contents, the division of this Agreement into Articles, Sections and other 

subdivisions and the insertion of headings are for convenience of reference only and shall not affect or be utilized in construing or 

interpreting this Agreement. 

[Remainder of Page Left Intentionally Blank] 
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IN WITNESS WHEREOF, the parties hereto execute this Agreement, effective as of the date first above written. 

GENESIS ENERGY, L.P.

By: GENESIS ENERGY, LLC,

its general partner

By:

Name:

Title:

[Signature page to Registration Rights Agreement] 
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GSO Rodeo Holdings LP

By: GSO Rodeo Holdings Associates LLC, its 

general partner

Name:

Title:

[Signature page to Registration Rights Agreement] 
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Rodeo Finance Aggregator LLC,

a Delaware limited liability company

By:

Name: Cedric Lucas

Title: Director

[Signature page to Registration Rights Agreement] 
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SCHEDULE A 

Purchaser Name; Notice and Contact Information 

Purchaser Contact Information

GSO Rodeo Holdings LP 2800 Sand Hill Road, Suite 200

Menlo Park, California 94025

Attention: Brandon Freiman

Email: Brandon.Freiman@kkr.com

With a copy to (which shall not constitute notice):

Andrews Kurth Kenyon LLP

600 Travis Street, Suite 4200

Houston, TX 77002

Attn: G. Michael O’Leary

Courtney Cochran Butler

moleary@andrewskurth.com

courtneybutler@andrewskurth.com

Rodeo Finance Aggregator LLC 345 Park Avenue, 31st Floor

New York, NY 10154

Attention:Michael Zawadzki

                Marisa Beeney

Email: Michael.Zawadzki@gsocap.com

            Marisa.Beeney@gsocap.com

With a copy to (which shall not constitute notice):

Simpson Thacher & Bartlett LLP

600 Travis Street, Suite 5400

Houston, TX 77002

Attn: M. Breen Haire

breen.haire@stblaw.com
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SCHEDULE B 

Purchasers Deemed To Have Delivered The Piggyback Opt-Out Notice 

[None.] 
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Exhibit F 

Form of Board Observer Agreement 

(see attached) 



BOARD OBSERVER AGREEMENT 

This BOARD OBSERVER AGREEMENT (this “Agreement”) dated as of [            ], 2017, by and between Genesis Energy, LLC 

a Delaware limited liability company (the “Company”), Genesis Energy, L.P. (the “Partnership” and, together with the Company, the 

“Genesis Entities”), Rodeo Finance Aggregator LLC, a Delaware limited liability company (“KKR”) and GSO Rodeo Holdings LP, a 

Delaware limited partnership (“GSO” and, together with KKR, the “Investors”). The Genesis Entities and the Investors are herein 

referred to as the “Parties” or, individually, as a “Party.” 

W I T N E S S E T H : 

WHEREAS, the Partnership entered into that certain Class A Convertible Preferred Unit Purchase Agreement, dated August 2, 

2017, by and among the Partnership and the Investors (the “Purchase Agreement”); and 

WHEREAS, the Company, in its individual capacity and in its capacity as the general partner of the Partnership, has determined it 

to be in the best interests of the Partnership to enter into this Agreement in order to provide for the appointment by the Investors of 

observers to the Board of Directors of the Company (the “Board of Directors”), subject to the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the covenants and agreements contained herein, the Parties hereto agree as follows: 

ARTICLE I 

DEFINITIONS

Section 1.01 Definitions. As used herein, the following terms have the following meanings: 

“Affiliate” shall have the meaning set forth in the Purchase Agreement. 

“Board of Directors” shall have the meaning given in the recitals. 

“Business Day” shall have the meaning set forth in the Purchase Agreement. 

“Class A Board Observer” shall have the meaning set forth in Section 2.01. 

“Class A Issue Price” shall have the meaning set forth in the Partnership Agreement. 

“Class A Preferred Units” shall have the meaning set forth in the Partnership Agreement. 

“Company” shall have the meaning given to such term in the introductory paragraph. 

“Genesis Entities” shall have the meaning given to such term in the introductory paragraph. 

“GSO” shall have the meaning given to such term in the introductory paragraph. 
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“Investors” shall have the meaning given to such term in the introductory paragraph. 

“KKR” shall have the meaning given to such term in the introductory paragraph. 

“Partnership” shall have the meaning given to such term in the introductory paragraph. 

“Partnership Agreement” means the Fifth Amended and Restated Agreement of Limited Partnership of the Partnership, dated as 

of December 28, 2010, as amended as of the date of this Agreement. 

“Partnership Securities” shall have the meaning given to such term in the Partnership Agreement. 

“Parties” and “Party” shall have the meaning given to such term in the introductory paragraph. 

“Person” shall have the meaning set forth in the Purchase Agreement. 

“Purchase Agreement” has the meaning given in the recitals. 

Section 1.02 Other Definitional and Interpretative Provisions. Unless the context requires otherwise: (a) pronouns in the 

masculine, feminine and neuter genders shall be construed to include any other gender, and words in the singular form shall be 

construed to include the plural and vice versa; (b) the term “including” shall be construed to be expansive rather than limiting in nature 

and to mean “including, without limitation;” (c) references to Articles and Sections refer to Articles and Sections of this Agreement; 

(d) the words “this Agreement,” “herein,” “hereof,” “hereby,” “hereunder” and words of similar import refer to this Agreement as a 

whole, including the Exhibits and Schedules attached hereto, and not to any particular subdivision unless expressly so limited; (e) all 

references to “shall” mean “will;” and (f) references to Exhibits and Schedules are to the items identified separately in writing by the 

Parties hereto as the described Exhibits or Schedules attached to this Agreement, each of which is hereby incorporated herein and made 

a part hereof for all purposes as if set forth in full herein. 

ARTICLE II 

BOARD OBSERVER

Section 2.01 Board Observer. 

(a) At all times during which KKR and/or its Affiliates collectively own at least $200 million of Class A Preferred Units 

(calculated with reference to the Class A Issue Price, as adjusted in accordance with the Partnership Agreement), then KKR will be 

entitled to appoint an observer representative (“Class A Board Observer”) to the Board of Directors, exercisable by the delivery of 

written notice to the Genesis Entities. At all times during which GSO and/or its Affiliates collectively own at least $200 million of 

Class A Preferred Units (calculated with reference to the Class A Issue Price, as adjusted in accordance with the Partnership 

Agreement), then GSO will be entitled to appoint a Class A Board Observer to the Board of Directors, exercisable by the delivery of 

written notice to the Genesis Entities. Except as provided below, each Class A Board Observer shall be entitled to attend (in person or 

telephonically) all meetings 
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(both regular and special) of the Board of Directors and to listen to all telephonic meetings of the Board of Directors or meetings 

conducted by other methods of communication. Except as provided below, the Class A Board Observers shall receive written notice of 

all meetings (both regular and special) of the Board of Directors at the same time and in the same manner as such notice is given to 

other members of the Board of Directors, and shall receive all documents, notices, minutes, written materials and other information 

given to members of the Board of Directors in connection with each Board of Directors meeting (collectively, “Materials”) at the same 

time such Materials are given to members of the Board of Directors, whether or not the Class A Board Observer is attending such 

meeting; provided, however, that no Class A Board Observer shall have the right to attend any meeting of, or receive any Materials with 

respect to, any committee of the full Board of Directors (each, a “Committee”); provided, further, however, the Genesis Entities shall 

(i) give the Class A Board Observers written notice of the applicable meeting or action taken by written consent of such Committee at 

the same time and in the same manner as notice is given to the members of such Committee and (ii) with respect to the Audit 

Committee and the Governance, Compensation and Business Development Committee of the Board of Directors, provide the Class A 

Board Observer with copies of all written materials and other information (including, without limitation, copies of minutes of meetings 

or written consents of such Committees) given to the members of such Committees in connection with such meetings or actions taken 

by written consent at the same time such materials and information are furnished to such members of such Committees. 

(b) None of the Class A Board Observers shall (A) owe any fiduciary duty to the Partnership or the holders of any class or series 

of Partnership Securities, (B) have any voting rights, or (C) be entitled to receive any compensation or reimbursement of expenses in his 

or her capacity as a Class A Board Observer. 

(c) Notwithstanding anything to the contrary in this Section 2.01, each of KKR and GSO agree that the Class A Board Observers 

may be excluded from such portions of any Board of Directors meeting and that Materials may be withheld from the Class A Board 

Observers, in each case, as and solely to the extent the Board of Directors reasonably determines, in good faith, based on the advice of 

counsel, that such exclusion or withholding (A) is necessary to avoid any conflict of interest with respect to any potential transaction or 

matter related to the Genesis Entities or their Affiliates, on the one hand, and such Investor, such Class A Board Observer or any of 

their respective Affiliates or portfolio companies, on the other hand or (B) would prevent the members of the Board of Directors from 

engaging in attorney-client privileged communication; provided that, before the Genesis Entities may exclude a Class A Board 

Observer from any portion of any Board of Directors meeting or withhold from a Class A Board Observer any Materials pursuant to the 

foregoing provisions of this Section 2.01(c), the Genesis Entities shall notify the Class A Board Observer of its determination to do so, 

and consult with the Class A Board Observer to minimize or eliminate the need for such exclusion or withholding; provided, further, 

that such exclusion shall be limited to the portion of the Board of Directors meeting or Materials that is the basis for such exclusion and 

shall not extend to any portion of the Board of Directors meeting or Materials that does not involve or pertain to such exclusion. 
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(d) Each Class A Board Observer shall agree to maintain the confidentiality of all material non-public information and 

proceedings of the Board of Directors and to enter into a customary confidentiality agreement (“Confidentiality Agreement”) as may be 

reasonably requested by the Genesis Entities; provided, however, the Genesis Entities acknowledge that upon request from an Investor 

or such Investor’s Affiliates, the Class A Board Observer shall provide, on a confidential basis, such material non-public information to 

such Investor and its Affiliates and their respective representatives, advisors and prospective transferees who have confirmed to the 

Investor their agreement to be bound by the confidentiality and use provisions of the Confidentiality Agreement. 

(e) At all times while the Class A Board Observer is serving in such capacity in accordance with Section 2.01 of this Agreement, 

such Class A Board Observer, the Investors and their respective Affiliates may engage in, possess an interest in, or trade in the 

securities of, other business ventures of any nature or description, independently or with others, similar or dissimilar to the business of 

the Genesis Entities, and the Genesis Entities, the Board of Directors and their Affiliates shall have no rights by virtue of this 

Agreement in and to such independent ventures or the income or profits derived therefrom, and the pursuit of any such venture, even if 

competitive with the business of the Genesis Entities, shall not be deemed wrongful or improper. None of the Class A Board Observer, 

the Investors or their respective Affiliates shall be obligated to present any investment opportunity to the Genesis Entities even if such 

opportunity is of a character that the Genesis Entities or any of their respective subsidiaries might reasonably be deemed to have 

pursued or had the ability or desire to pursue if granted the opportunity to do so, and each of the Class A Board Observer, the Investors 

or their respective Affiliates shall have the right to take for such person’s own account (individually or as a partner or fiduciary) or to 

recommend to others any such investment opportunity. Notwithstanding the foregoing, the Class A Board Observer shall be subject to, 

and comply with, the requirement to maintain confidential information pursuant to this Agreement. 

(f) For the avoidance of doubt, each Class A Board Observer shall constitute an “Indemnitee,” as such term is defined under the 

Partnership Agreement and a “Covered Person,” as such term is defined under the GP LLC Agreement. 

ARTICLE III 

MISCELLANEOUS

Section 3.01 Successors and Assigns. This Agreement shall inure to the benefit of and be binding upon the Parties and their 

respective heirs, successors and permitted assigns. Neither this Agreement nor any right, remedy, obligation or liability arising 

hereunder or by reason hereof shall be assignable by any Party hereto without the prior written consent of each of the other Parties. 

Nothing in this Agreement, expressed or implied, is intended to confer on any Person other than the Parties hereto, and their respective 

heirs, successors and permitted assigns, any rights, remedies, obligations or liabilities under or by reason of this Agreement. 

Section 3.02 Notices. All notices provided for in this Agreement shall be in writing and shall be given as provided in Section 8.05 

of the Purchase Agreement. 

Section 3.03 Amendments and Waivers. This Agreement may not be amended, modified, supplemented or restated, nor may any 

provisions of this Agreement be waived without the written consent of all the Parties. A waiver or consent, express or implied, to or of 

any breach or default by any Party in the performance by that Party of its obligations with 
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respect to this Agreement is not a consent or waiver to or of any other breach or default in the performance by that Party of the same or 

any other obligations of that Party with respect to this Agreement. Failure on the part of a Party to complain of any act of any Party or to 

declare any Party in default with respect to this Agreement, irrespective of how long that failure continues, does not constitute a waiver 

by that Party of its rights with respect to that default until the applicable statute-of-limitations period has run. 

Section 3.04 Transfer of Board Rights; Aggregation. The option and right to appoint a Class A Board Observer granted to the 

Investors by the Partnership under Section 2.01 of this Agreement may be transferred or assigned by any Investor to one or more of its 

Affiliates, subject to the transfer restrictions provided in Section 4.10 of the Partnership Agreement, provided, however, that (a) the 

Partnership is given written notice prior to any said transfer or assignment, stating the name and address of each of the transferee or 

assignee and identifying the securities with respect to which such rights are being transferred or assigned and (b) each such transferee or 

assignee assumes in writing responsibility for the obligations of such Investor under this Agreement. All Class A Preferred Units held 

or acquired by Persons (as defined in the Partnership Agreement) who are Affiliates of one another shall be aggregated together for the 

purpose of determining the availability of any rights and applicability of any obligations under this Agreement. 

Section 3.05 Governing Law; Severability; Limitation of Liability

(a) THIS AGREEMENT IS GOVERNED BY AND SHALL BE CONSTRUED IN ACCORDANCE WITH THE LAW OF THE 

STATE OF DELAWARE, WITHOUT REGARD TO THE CONFLICTS OF LAW PRINCIPLES OF SUCH STATE. 

(b) The Parties hereby irrevocably submit to the exclusive jurisdiction of the federal courts of the State of Delaware and the 

Delaware Court of Chancery, and appropriate appellate courts therefrom, over any dispute arising out of or relating to this Agreement or 

any of the transactions contemplated hereby (except as otherwise expressly provided in any employment agreement or non-competition 

and confidentiality agreement), and each Party hereby irrevocably agrees that all claims in respect of such dispute or proceeding may be 

heard and determined in such courts. The Parties hereby irrevocably waive, to the fullest extent permitted by applicable law, any 

objection which they may now or hereafter have to the laying of venue of any dispute arising out of or relating to this Agreement or any 

of the transactions contemplated hereby brought in such court or any defense of inconvenient forum for the maintenance of such 

dispute. Each of the Parties agrees that a judgment in any such dispute may be enforced in other jurisdictions by suit on the judgment or 

in any other manner provided by law. This consent to jurisdiction is being given solely for purposes of this Agreement and is not 

intended to, and shall not, confer consent to jurisdiction with respect to any other dispute in which a Party to this Agreement may 

become involved. Each of the Parties hereby consents to process being served by any Party in any suit, action or proceeding of the 

nature specified in this subsection (b) by the mailing of a copy thereof in the manner specified by the provisions of Section 3.02. EACH 

OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, 

PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR RELATING TO THIS AGREEMENT. 

5 



(c) If any provision of this Agreement is held to be illegal, invalid or unenforceable under present or future laws effective during 

the term of this Agreement, such provision shall be fully severable; this Agreement shall be construed and enforced as if such illegal, 

invalid or unenforceable provision had never comprised a part of this Agreement; and the remaining provisions of this Agreement shall 

remain in full force and effect and shall not be affected by the illegal, invalid or unenforceable provision or by its severance from this 

Agreement. Furthermore, in lieu of each such illegal, invalid or unenforceable provision, there shall be added automatically as a part of 

this Agreement a provision as similar in terms to such illegal, invalid or unenforceable provision as may be possible and be legal, valid 

and enforceable. 

Section 3.06 Specific Performance. Each Party hereto acknowledges that the remedies at law of the other Parties for a breach or 

threatened breach of this Agreement would be inadequate and, in recognition of this fact, any Party to this Agreement, without posting 

any bond, and in addition to all other remedies that may be available, shall be entitled to obtain equitable relief in the form of specific 

performance, a temporary restraining order, a temporary or permanent injunction or any other equitable remedy that may then be 

available. 

Section 3.07 Counterparts; Effectiveness; Third Party Beneficiaries. This Agreement may be signed in any number of 

counterparts, each of which shall be an original, with the same effect as if the signatures thereto and hereto were upon the same 

instrument. This Agreement shall become effective when each Party shall have received a counterpart hereof signed by all of the other 

Parties hereto. Until and unless each Party has received a counterpart hereof signed by the other Parties hereto, this Agreement shall 

have no effect and no Party shall have any right or obligation hereunder (whether by virtue of any other oral or written agreement or 

other communication). Except as expressly set forth in this Agreement, no provision of this Agreement is intended to confer any rights, 

benefits, remedies, obligations, or liabilities hereunder upon any Person other than the Parties hereto and their respective successors and 

assigns. 

Section 3.08 Entire Agreement. This Agreement constitutes the entire agreement between the Parties with respect to the subject 

matter of this Agreement and supersedes all prior agreements and understandings, both oral and written, among the Parties hereto with 

respect to the subject matter of this Agreement. 

Section 3.09 Termination. This Agreement shall terminate with respect to each Investor at the time at which the rights and 

restrictions granted in Sections 2.01(a) are no longer in effect, except that such termination shall not affect (a) the rights perfected or the 

obligations incurred by such Investor prior to such termination (including any liability for breach of this Agreement) and (b) the 

obligations expressly stated to survive termination hereof and this Article 3. 

Section 3.10 Independent Nature of Obligations. The obligations of each Party are several and not joint with the obligations of any 

other Party, and no Party shall be responsible in any way for the performance or nonperformance of the obligations of any other Party 

under this Agreement. Nothing contained herein and no action taken by any Party pursuant hereto, shall be deemed to constitute the 

Parties as a partnership, an association, a joint venture or any other kind of entity, or create a presumption that the Parties are in any way 

acting in concert or as a group with respect to such obligations. 

[Signature page follows] 
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be duly executed by their respective authorized 

officers as of the day and year first above written. 

GENESIS ENERGY, L.P.

By: Genesis Energy, LLC, its general partner

By:

Name:

Title:

GENESIS ENERGY, LLC

By:

Name:

Title:

RODEO FINANCE AGGREGATOR, LLC

By:

Name:

Title:

GSO RODEO HOLDINGS LP

By: [                    ], its general partner

By:

Name:

Title:

[Signature Page to Board Observer Agreement] 
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Exhibit 10.2 

Execution Version 

SIXTH AMENDMENT 

TO 

FOURTH AMENDED AND RESTATED CREDIT AGREEMENT 

dated as of 

July 28, 2017 

among 

GENESIS ENERGY, L.P., 

as the Borrower, 

WELLS FARGO BANK, NATIONAL ASSOCIATION, 

as Administrative Agent and Issuing Bank, 

BANK OF AMERICA, N.A. AND BANK OF MONTREAL, 

as Co-Syndication Agents, 

U.S. BANK NATIONAL ASSOCIATION, 

as Documentation Agent, 

and 

The Lenders Party Hereto 



SIXTH AMENDMENT TO FOURTH AMENDED AND RESTATED CREDIT AGREEMENT 

This SIXTH AMENDMENT TO FOURTH AMENDED AND RESTATED CREDIT AGREEMENT, dated as of July 28, 

2017 (this “Sixth Amendment”), is by and among GENESIS ENERGY, L.P., a Delaware limited partnership (the “Borrower”), 

WELLS FARGO BANK, NATIONAL ASSOCIATION, as administrative agent (in such capacity, together with its successors in 

such capacity, the “Administrative Agent”) for the lenders party to the Credit Agreement referred to below (the “Lenders”), and the 

Lenders party hereto. 

RECITALS 

A.    The Borrower, the Lenders party thereto, the Administrative Agent and the other agents and Issuing Banks referred to therein 

are parties to that certain Fourth Amended and Restated Credit Agreement, dated as of June 30, 2014, as amended by that certain First 

Amendment to Fourth Amended and Restated Credit Agreement, dated as of August 25, 2014, that certain Second Amendment to 

Fourth Amended and Restated Credit Agreement and Joinder Agreement, dated as of July 17, 2015, that certain Third Amendment to 

Fourth Amended and Restated Credit Agreement, dated as of September 17, 2015, that certain Fourth Amendment to Fourth Amended 

and Restated Credit Agreement and Joinder Agreement, dated as of April 27, 2016, and that certain Fifth Amendment to Fourth 

Amended and Restated Credit Agreement and Second Amendment to Fourth Amended and Restated Guarantee and Collateral 

Agreement, dated as of May 9, 2017 (as so amended and as further amended, restated, supplemented or otherwise modified from time 

to time, the “Credit Agreement”), pursuant to which the Lenders have made certain Loans and provided certain Committed Amounts 

(subject to the terms and conditions thereof) to the Borrower; and 

B.     The Borrower wishes, and the Lenders signatory hereto and the Administrative Agent are willing, to amend the Credit 

Agreement as more fully described herein. 

NOW, THEREFORE, in consideration of the premises and the mutual covenants herein contained, for good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows: 

SECTION 1. SECTION 1. Defined Terms. Each capitalized term used herein but not otherwise defined herein has the meaning 

given such term in the Credit Agreement. Unless otherwise indicated, all article, schedule, exhibit and section references in this Sixth 

Amendment refer to articles, schedules, exhibits and sections of the Sixth Amendment. 

SECTION 2. Amendments to Credit Agreement. As of the Sixth Amendment Effective Date (as defined below), the Credit 

Agreement is amended as follows: 

(a) Section 1.01 of the Credit Agreement is hereby amended by adding the following new definitions in their proper alphabetical 

order: 

““Accordion Arrangers” means, collectively, Wells Fargo Securities, LLC, BMO Capital Markets, and Deutsche Bank 

AG New York Branch.” 
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““Designated Acquisition” means the acquisition by the Borrower or any Borrower Party disclosed prior to the Sixth 

Amendment Effective Date to the Administrative Agent and the Required Lenders that are party to the Sixth Amendment.” 

““Designated Acquisition Alternative Note Facility” means senior notes issued by one or both of the Borrower and 

Finance Co in connection with, and in order to finance a portion of the consideration for, the Designated Acquisition.” 

““Designated Acquisition Alternative Term Facility” means one or more senior secured term loan facilities issued by 

the Borrower at the request of the Accordion Arrangers in an aggregate principal amount not to exceed $300,000,000 in 

connection with, and in order to finance a portion of the consideration for, the Designated Acquisition; provided that (a) the 

terms and conditions of such Indebtedness shall be satisfactory to the Accordion Arrangers and (b) such Indebtedness shall 

be subject to customary intercreditor terms reasonably satisfactory to the Administrative Agent and the Accordion 

Arrangers.” 

““Designated Acquisition Entities” means the Persons whose Equity Interests are to be acquired in the Designated 

Acquisition.” 

““Sixth Amendment” means that certain Sixth Amendment to Fourth Amendment and Restated Credit Agreement, 

dated as of July 28, 2017, among the Borrower, the Administrative Agent and the Lenders party thereto.” 

““Sixth Amendment Effective Date” means the “Sixth Amendment Effective Date” as defined in that certain Sixth 

Amendment to Fourth Amended and Restated Credit Agreement dated as of July 28, 2017 among the Borrower, the 

Administrative Agent and the Lenders party thereto.” 

(b) The definition of “Permitted Encumbrances” in Section 1.01 of the Credit Agreement is hereby amended by amending and 

restating in their entirety as follows each of clause (h) thereof and the proviso at the end thereof: 

“(h)    Liens described in Sections 6.02(b), 6.02(c), 6.02(d), 6.02(e), 6.02(f), 6.02(g), 6.02(h), 6.02(i), 6.02(j), 6.02(k), 

6.02(l) and 6.02(m); and” 

“provided that the term “Permitted Encumbrances” shall not include any Lien securing Indebtedness for borrowed 

money (other than Liens permitted pursuant to Sections 6.02(b), 6.02(c), 6.02(f), 6.02(g), 6.02(h), 6.02(j), 6.02(k), 6.02(l) 

and 6.02(m)).” 

(c) Section 6.01(A)(j) of the Credit Agreement is hereby amended by amending and restating clause (D) of the proviso therein in 

its entirety as follows: 

“(D)    have no mandatory prepayment or redemption provisions other than (1) prepayments required as a result of a 

“change of control” or asset sale and (2) solely in the case of any Designated Acquisition Alternative Note Facility, 
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prepayments or redemptions required as a result of the failure of the Borrower and the other applicable Borrower Parties to 

consummate the Designated Acquisition as required under the terms of the Designated Acquisition Alternative Note 

Facility,” 

(d) Section 6.01(A)(n) of the Credit Agreement is hereby amended and restated in its entirety as follows: 

“(n)    Indebtedness incurred pursuant to a Designated Acquisition Alternative Term Facility; provided that no 

Subsidiary that is not also a Guarantor shall guarantee such Indebtedness;” 

(e) Section 6.02 of the Credit Agreement is hereby amended by (i) renaming the existing Sections 6.02(j) and 6.02(k) of the 

Credit Agreement as Sections 6.02(l) and 6.02(m), respectively, of the Credit Agreement and (ii) inserting the following new 

clauses (j) and (k) after Section 6.02(i) of the Credit Agreement: 

“(j)    prior to the earlier to occur of (i) any prepayment or redemption as described in clause (i)(D)(2) of the proviso to 

Section 6.01(A)(j), and (ii) the consummation of the Designated Acquisition, Liens represented by the escrow of the 

proceeds of Indebtedness issued pursuant to Section 6.01(A)(j) of the Credit Agreement to finance the Designated 

Acquisition; and” 

“(k)Liens securing Indebtedness permitted by Section 6.01(A)(n); provided that such Liens do not encumber any 

Property other than Collateral and such Liens are pari passu with the Liens securing the Secured Obligations;” 

(f) Section 6.03(b) of the Credit Agreement is hereby amended by (i) deleting the “and” from the end of clause (ii) of 

Section 6.03(b) of the Credit Agreement, (ii) renumbering clause (iii) of Section 6.03(b) of the Credit Agreement as clause 

(iv) of Section 6.03(b) of the Credit Agreement, and (iii) inserting the following new clause (iii) after clause (ii) of 

Section 6.03(b) of the Credit Agreement: 

“(iii) to the extent that the Equity Interests in the Designated Acquisition Entities are acquired pursuant to the 

Designated Acquisition, businesses of the type conducted by such Designated Acquisition Entities on the Sixth Amendment 

Effective Date and businesses reasonably related thereto, and” 

(g) Section 6.14(d) of the Credit Agreement is hereby amended and restated in its entirety as follows: 

“(d) Calculations in Connection with the Designated Acquisition. Notwithstanding anything to the contrary contained 

in this Section 6.14, all Indebtedness issued pursuant to Section 6.01(A)(j) of the Credit Agreement in advance of the 

consummation of the Designated Acquisition for the purpose of financing the Designated Acquisition shall be excluded from 

Consolidated Total Funded Debt for purposes of calculating compliance with the financial covenants set forth in Section 6.14 

until the consummation of the Designated Acquisition; provided that such Indebtedness is subject to special mandatory 

redemption provisions if the Designated Acquisition is not consummated.” 
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(h) Section 6.17 of the Credit Agreement is hereby amended by (i) renumbering clauses (a)(iv) and (a)(v) of Section 6.17 of the 

Credit Agreement as clauses (a)(v) and (a)(vi), respectively, of Section 6.17 of the Credit Agreement, and (ii) inserting the 

following new clause (a)(iv) immediately after clause (a)(iii) of Section 6.17 of the Credit Agreement: 

“(iv) Indebtedness incurred pursuant to and in accordance with Section 6.01(A)(n)”. 

SECTION 3. Conditions to Effectiveness. This Sixth Amendment shall not become effective until the date (the “Sixth Amendment 

Effective Date”) on which each of the following conditions is satisfied (or waived in accordance with Section 9.02 of the Credit 

Agreement): 

(a) The Administrative Agent shall have received from the Required Lenders and the Borrower executed counterparts (in such 

number as may be requested by the Administrative Agent) of this Sixth Amendment. 

(b) The Administrative Agent shall have received such other documents as the Administrative Agent or special counsel to the 

Administrative Agent may reasonably request. 

The Administrative Agent shall notify the Borrower and the Lenders of the Sixth Amendment Effective Date, and such notice shall be 

conclusive and binding. 

SECTION 4. Miscellaneous. 

(a) Confirmation. The provisions of the Loan Documents, as amended by this Sixth Amendment, shall remain in full force and 

effect in accordance with their terms following the effectiveness of this Sixth Amendment. 

(b) Ratification and Affirmation; Representations and Warranties. Each of the undersigned does hereby adopt, ratify, and 

confirm the Credit Agreement and the other Loan Documents, as amended hereby, and its obligations thereunder. The 

Borrower hereby (a) acknowledges, renews and extends its continued liability under each Loan Document to which it is a 

party and agrees that each Loan Document to which it is a party remains in full force and effect, except as expressly amended 

hereby, notwithstanding the amendments contained herein, (b) confirms and ratifies all of its obligations under the Loan 

Documents to which it is a party, including its obligations and the Liens granted by it under the Security Documents to which 

it is a party, (c) confirms that all references in such Security Documents to the “Credit Agreement” (or words of similar 

import) refer to the Credit Agreement as amended and supplemented hereby without impairing any such obligations or Liens 

in any respect and (d) represents and warrants to the Lenders that: (i) as of the date hereof, after giving effect to the terms of 

this Sixth Amendment, all of the representations and warranties contained in each Loan 
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Document to which it is a party are true and correct in all material respects (except that any such representations and 

warranties that are modified by materiality shall be true and correct in all respects), except to the extent any such 

representations and warranties are expressly limited to an earlier date, in which case, such representations and warranties 

shall continue to be true and correct in all material respects as of such specified earlier date (except that any such 

representations and warranties that are modified by materiality shall be true and correct in all respects as of such specified 

earlier date); and (ii) as of the date hereof, after giving effect to this Sixth Amendment, no Default has occurred and is 

continuing. 

(c) Loan Document. This Sixth Amendment and each agreement, instrument, certificate or document executed by the Borrower 

or any other Borrower Party or any of its or their respective officers in connection therewith are “Loan Documents” as 

defined and described in the Credit Agreement and all of the terms and provisions of the Loan Documents relating to other 

Loan Documents shall apply hereto and thereto. 

(d) Counterparts. This Sixth Amendment may be executed by one or more of the parties hereto in any number of separate 

counterparts, and all of such counterparts taken together shall be deemed to constitute one and the same instrument. Delivery 

of this Sixth Amendment by facsimile or other electronic transmission shall be effective as delivery of a manually executed 

counterpart hereof. 

(e) NO ORAL AGREEMENT. THIS SIXTH AMENDMENT, THE CREDIT AGREEMENT AND THE OTHER LOAN 

DOCUMENTS EXECUTED IN CONNECTION HEREWITH AND THEREWITH REPRESENT THE FINAL 

AGREEMENT AMONG THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR, 

CONTEMPORANEOUS, OR UNWRITTEN ORAL AGREEMENTS OF THE PARTIES. THERE ARE NO 

SUBSEQUENT ORAL AGREEMENTS BETWEEN THE PARTIES. 

(f) GOVERNING LAW. THIS SIXTH AMENDMENT (INCLUDING, BUT NOT LIMITED TO, THE VALIDITY AND 

ENFORCEABILITY HEREOF) SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE 

LAWS OF THE STATE OF NEW YORK. 

(g) THE PROVISIONS OF SECTION 9.09(B) AND (C) AND SECTION 9.10 OF THE CREDIT AGREEMENT SHALL 

APPLY, MUTATIS MUTANDIS, TO THIS SIXTH AMENDMENT. 

[Remainder of page intentionally left blank] 
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IN WITNESS WHEREOF, the parties hereto have caused this Sixth Amendment to be duly executed and delivered as of the date 

first written above. 

BORROWER:

GENESIS ENERGY, L.P.,

By: GENESIS ENERGY, LLC, its general partner

By: /s/ Robert V. Deere

Robert V. Deere

Chief Financial Officer

[Signature Page — Sixth Amendment to Fourth Amended and 

Restated Credit Agreement] 



WELLS FARGO BANK, NATIONAL 

ASSOCIATION,

as Administrative Agent, Issuing Bank and a Lender

By: /s/ J. Christopher Lyons

Name: J. Christopher Lyons

Title: Managing Director

[Signature Page — Sixth Amendment to Fourth Amended and 

Restated Credit Agreement] 



ABN AMRO CAPITAL USA, LLC,

as a Lender

By: /s/ Kaylan Hopson

Name: Kaylan Hopson

Title: Vice President

By: /s/ R. Bisscheroux

Name: R. Bisscheroux

Title: Director

[Signature Page — Sixth Amendment to Fourth Amended and 
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BMO Harris Financing, Inc.,

as a Lender

By: /s/ Kevin Utsey

Name: Kevin Utsey

Title: Director

[Exhibit I — Sixth Amendment to Fourth Amended and 
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BNP Paribas,

as a Lender

By: /s/ Keith Cox

Name: Keith Cox

Title: Managing Director

By: /s/ Matt Worstell

Name: Matt Worstell

Title: Director

[Signature Page — Sixth Amendment to Fourth Amended and 
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CAPITAL ONE, NATIONAL ASSOCIATION,

as a Lender

By: /s/ Christopher Kuna

Name: Christopher Kuna

Title: Director

[Signature Page — Sixth Amendment to Fourth Amended and 
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Deutsche Bank AG New York Branch,

as a Lender

By: /s/ Shai Bandner

Name: Shai Bandner

Title: Director

By: /s/ Kai Fang

Name: Kai Fang

Title: Associate

[Signature Page — Sixth Amendment to Fourth Amended and 
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Sumitomo Mitsui Banking Corporation,

as a Lender

By: /s/ Katsuyuki Kubo

Name: Katsuyuki Kubo

Title: Managing Director

[Signature Page — Sixth Amendment to Fourth Amended and 
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COMPASS BANK,

as a Lender

By: /s/ Gabriela Azcarate

Name: Gabriela Azcarate

Title: Vice President
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FIFTH THIRD BANK,

as a Lender

By: /s/ Richard C. Butler

Name: Richard C. Butler

Title: Senior Vice President

[Signature Page — Sixth Amendment to Fourth Amended and 
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THE BANK OF NOVA SCOTIA,

as a Lender

By: /s/ Mark Sparrow

Name: Mark Sparrow

Title: Director

[Signature Page — Sixth Amendment to Fourth Amended and 

Restated Credit Agreement] 



Exhibit 23.1 

CONSENT OF INDEPENDENT ACCOUNTANTS 

We hereby consent to the incorporation by reference in the Registration Statement on Form S-3 (No. 333-203259) and on Form S-8 

(No. 333-156084) of Genesis Energy, L.P. of our report dated March 31, 2017, except for the effects of the revision discussed in Note 

20 to the combined financial statements, as to which the date is August 2, 2017, relating to the financial statements of the Alkali 

Chemicals Business which appears in this Current Report on Form 8-K of Genesis Energy, L.P. We also consent to the reference to us 

under the heading “Experts” in such Registration Statement. 

/s/PricewaterhouseCoopers LLP 

Philadelphia, PA 

August 2, 2017 



Exhibit 23.2 

Consent of Independent Registered Public Accounting Firm 

We consent to the incorporation by reference in this Form 8-K of Genesis Energy, L.P. of our report dated March 31, 2017, relating to 

the combined financial statements of Alkali Chemicals Business (A Business of Tronox Limited) as of and for the three months ended 

March 31, 2015 and to incorporation by reference in the Registration Statement No. 333-203249 on Form S-3. 

/s/ RSM US LLP 

Stamford, Connecticut 

August 3, 2017 



Exhibit 99.1 

FOR IMMEDIATE RELEASE 

August 2, 2017 

Genesis Energy, L.P. Enters into Agreement to Acquire Tronox Limited’s Alkali Business 

HOUSTON — (BUSINESS WIRE) — Genesis Energy, L.P. (NYSE: GEL) today announced that it has entered into a stock purchase 

agreement with a subsidiary of Tronox Limited (“Tronox”) to acquire all of Tronox’s trona and trona-based exploring, mining, 

processing, producing, marketing and selling business (the “Alkali Business”) for approximately $1,325 million in cash. 

The Alkali Business is the world’s largest producer of natural soda ash, also known as sodium carbonate (Na2CO3), a basic building 

block for a number of ubiquitous products, including flat glass, container glass, dry detergent and a variety of chemicals and other 

industrial products. The Alkali Business produces approximately four million tons of natural soda ash per year, representing 

approximately 28% of all the natural soda ash produced in the world, and based on current production rates, has an estimated reserve 

life remaining of over 100 years. Having been in continuous operations for almost 70 years, it sells its products to a broad, industry-

diverse and worldwide customer base, including numerous long-term relationships. 

In conjunction with the transaction, Genesis has received binding commitments for the purchase of approximately $750 million of 

8.75% Class A Convertible Preferred Units from investment vehicles affiliated with KKR Global Infrastructure Investors II, L.P. 

(“KKR”) and GSO Capital Partners LP (“GSO”). KKR and GSO will acquire approximately 22.2 million units at a price of $33.71 per 

unit. 

The acquisition and the sale of the preferred units are subject to customary closing conditions, including obtaining regulatory approvals. 

The acquisition is expected to close in the second half of 2017. 

Grant E. Sims, the Chief Executive Officer of Genesis, commented “The acquisition of Tronox’s Alkali Business is an exciting growth 

opportunity for us. We believe the acquisition to be immediately deleveraging and will provide further diversification and substantial 

scale to the partnership. 

The business is a great strategic fit with our current asset base and shares many characteristics with our existing refinery services 

business. It is a market leader with high barriers to entry, and generates stable and predictable cash flow, with production sold out each 

of the last seven years and an estimated EBITDA for the last twelve month period ending June 30, 2017 of $166 million. 



We are excited to partner with KKR and GSO, two leading global investment firms. We believe their investment not only validates our 

view of the Alkali Business opportunity but also underscores the quality of Genesis’ existing diverse asset footprint including industry 

leading positions in multiple businesses.” 

Michael Zawadzki, Senior Managing Director and Co-Head of GSO’s Energy business stated, “We are delighted to partner with 

Genesis on this exciting transaction, which adds another highly strategic asset with strong cash flow characteristics to the Genesis 

portfolio. We believe the acquisition will not only enhance unit holder value but also strengthen the Company’s balance sheet. We look 

forward to working with the Genesis team to help them achieve their future growth initiatives.” 

Brandon Freiman, Member and Head of North American Infrastructure at KKR added, “The Genesis management team has a strong 

track record of successfully acquiring and integrating industry leading businesses into its portfolio. We look forward to partnering with 

them on their acquisition of the Alkali business and supporting their long term growth.” 

A slide presentation supplementing this press release is posted on the Partnership’s website at 

http://genesisenergy.com/investors/presentations/ under “Current Presentation”. 

Genesis Energy, L.P. is a diversified midstream energy master limited partnership headquartered in Houston, Texas. Genesis’ 

operations include offshore pipeline transportation, onshore facilities and transportation, refinery services and marine transportation. 

Genesis’ operations are primarily located in Texas, Louisiana, Arkansas, Mississippi, Alabama, Florida, Wyoming and the Gulf of 

Mexico. 

This press release includes forward-looking statements as defined under federal law. Although we believe that our expectations are 

based upon reasonable assumptions, we can give no assurance that our goals will be achieved, including statements regarding the 

closing of the acquisition and the expected benefits of the acquisition. Actual results may vary materially. We undertake no obligation 

to publicly update or revise any forward-looking statement. 

Contact: 

Genesis Energy, L.P. 

Bob Deere, 713-860-2516 

Chief Financial Officer 



Exhibit 99.2 

Financial Information

We do not as a matter of course make public projections as to future sales, earnings or other results. The prospective financial 

information presented below was not prepared with a view toward complying with the guidelines established by the American Institute 

of Certified Public Accountants with respect to prospective financial information, but, in the view of our management, was prepared on 

a reasonable basis, reflects the best currently available estimates and judgments, and presents, to the best of management’s knowledge 

and belief, the expected course of action and our expected future financial performance. 

Neither our independent registered public accountants, nor any other independent registered public accountants, have compiled, 

examined or performed any procedures with respect to the prospective financial information contained herein, nor have they expressed 

any opinion or any other form of assurance on such information or its achievability, and assume no responsibility for, and disclaim any 

association with, the prospective financial information. 

The following amounts are, with respect to Genesis, actual results for the six months ended December 31, 2016 and June 30, 2017 

and the twelve months ended June 30, 2017, and, with respect to the Alkali Business and for the combined Genesis and Alkali Business, 

the unaudited estimates of certain key financial results for the twelve months ended June 30, 2017 (in thousands): 

Genesis

Six Months

Ended

December 31, 2016

Genesis

Six Months

Ended

June 30, 2017

Genesis

Twelve Months

Ended

June 30, 2017

Alkali

Twelve Months

Ended

June 30, 2017

Combined

Twelve Months

Ended

June 30, 2017

Net Income $ 54,219 $ 60,823 $ 115,042 $ 52,046 $ 167,088

Adjusted EBITDA $ 264,942 $ 257,781 $ 522,723 $ 165,798 $ 688,521

Reconciliation of Adjusted EBITDA to Net Income 

The following table reconciles our Adjusted EBITDA to Net Income for the six months ended December 31, 2016 and June 

30, 2017 and the twelve months ended June 30, 2017: 

GENESIS ENERGY, L.P. 

RECONCILIATION OF ADJUSTED EBITDA TO NET INCOME - UNAUDITED 

(in thousands) 

Six months Ended

December 31, 2016

Six months

Ended

June 30, 2017

Twelve

months

Ended

June 30, 2017

Adjusted EBITDA $ 264,942 $ 257,781 $ 522,723

Depreciation, amortization and 

accretion (116,337) (117,777) (234,114) 

Interest expense, net (70,025) (74,729) (144,754) 

Cash expenditures not included in 

Adjusted EBITDA or net income (637) (878) (1,515) 

Adjustment to exclude distributable 

cash generated by equity investees 

not included in income and include 

equity in investees net income (17,521) (18,430) (35,951) 

Gain on sale of assets —  26,684 26,684

Non-cash provision for leased items 

no longer in use —  (12,589) (12,589) 

Differences in timing of cash receipts 

for certain contractual 

arrangements (1) 3,624 5,847 9,471

Other non-cash items (8,495) (4,528) (13,023) 

Income tax expense (1,332) (558) (1,890) 



Net income attributable to Genesis 

Energy, L.P. 54,219 60,823 115,042

(1) Certain cash payments received from customers under certain of our minimum payment obligation contracts are not recognized as 

revenue under GAAP in the period in which such payments are received. 



Reconciliation of Cash Flows from Operating Activities to Adjusted EBITDA 

The following table reconciles our cash flows from operating activities to Adjusted EBITDA for the six months ended 

December 31, 2016 and June 30, 2017 and the twelve months ended June 30, 2017: 

GENESIS ENERGY, L.P. 

RECONCILIATION OF CASH FLOWS FROM OPERATING ACTIVITIES TO ADJUSTED EBITDA - UNAUDITED 

(in thousands) 

Six months Ended

December 31, 2016

Six months

Ended

June 30, 2017

Twelve

months

Ended

June 30, 2017

Cash Flows from Operating 

Activities $ 194,666 $ 183,954 $ 378,620

Interest Expense 70,025 74,729 144,754

Amortization of debt issuance costs 

and discount (5,146) (5,260) (10,406) 

Effects of available cash from 

equity method investees not 

included in operating cash flows 9,502 10,323 19,825

Net effect of changes in 

components of operating assets 

and liabilities not included in 

calculation of Adjusted EBITDA 1,865 (8,313) (6,448) 

Non-cash effect of equity based 

compensation expense (3,037) 1,104 (1,933) 

Expenses related to acquiring or 

constructing growth capital assets 942 914 1,856

Differences in timing of cash 

receipts for certain contractual 

arrangements (1) (7,248) (5,847) (13,095) 

Other items, net 3,373 6,177 9,550

Adjusted EBITDA 264,942 257,781 522,723

(1) Certain cash payments received from customers under certain of our minimum payment obligation contracts are not recognized as 

revenue under GAAP in the period in which such payments are received. 



Non-GAAP Financial Measures 

We have presented the non-generally accepted accounting principle (non-GAAP) financial measure of Adjusted EBITDA in this 

prospectus supplement. Our non-GAAP financial measure should not be considered (i) as an alternative to GAAP measures of liquidity 

or financial performance or (ii) as being singularly important in any particular context; it should be considered in a broad context with 

other quantitative and qualitative information. Our Adjusted EBITDA measure is just one of the relevant data points considered from 

time to time. 

When evaluating our performance and making decisions regarding our future direction and actions (including making 

discretionary payments, such as quarterly distributions) our board of directors and management team has access to a wide range of 

historical and forecasted qualitative and quantitative information, such as our financial statements; operational information; various 

non-GAAP measures; internal forecasts; credit metrics; analyst opinions; performance, liquidity and similar measures; income; cash 

flow; and expectations for us, and certain information regarding some of our peers. Additionally, our board of directors and 

management team analyze, and place different weight on, various factors from time to time. We believe that investors benefit from 

having access to the same financial measures being utilized by management, lenders, analysts and other market participants. We attempt 

to provide adequate information to allow each individual investor and other external user to reach her/his own conclusions regarding 

our actions without providing so much information as to overwhelm or confuse such investor or other external user. 

Adjusted EBITDA 

Purposes, Uses and Definition 

Adjusted EBITDA is commonly used as a supplemental financial measure by management and by external users of financial 

statements such as investors, commercial banks, research analysts and rating agencies, to aid in assessing, among other things: 

(1) the financial performance of our assets without regard to financing methods, capital structures or historical cost basis; 

(2) our operating performance as compared to those of other companies in the midstream energy industry, without regard 

to financing and capital structure; 

(3) the viability of potential projects, including our cash and overall return on alternative capital investments as compared 

to those of other companies in the midstream energy industry; 

(4) the ability of our assets to generate cash sufficient to satisfy certain non-discretionary cash requirements, including 

interest payments and certain maintenance capital requirements; and 

(5) our ability to make certain discretionary payments, such as distributions on our units, growth capital expenditures, 

certain maintenance capital expenditures and early payments of indebtedness. 

We define Adjusted EBITDA (“Adjusted EBITDA”) as net income or loss plus net interest expense and income taxes, and 

eliminating non-cash revenues, expenses, gains, losses and charges (such as depreciation and amortization, unrealized gain or loss on 

derivative transactions not designated as hedges for accounting purposes, gain or loss on sale of non-surplus assets and equity based 

compensation expense that is not settled in cash), plus or minus certain other items, the most significant of which tend to be (a) the 

substitution of distributable cash generated by our equity investees in lieu of our equity income attributable to our equity investees 

(includes distributions attributable to the quarter and received during or promptly following such quarter), (b) the elimination of 

expenses related to acquiring or constructing assets that provide new sources of cash flows, and (c) the elimination of certain litigation 

expenses that are not deducted to determine our Pro Forma Adjusted EBITDA under our senior secured credit facility. 



Exhibit 99.3 

ALKALI BUSINESS 

The Alkali Business owns the largest leasehold position of accessible trona ore reserves in the Green River trona patch, a 

geological formation holding the vast majority of the world’s accessible trona ore reserves. The Alkali Business holds leases covering 

approximately 88,000 acres of land, containing an estimated 830 million metric tonnes of proved and probable reserves of trona ore, 

representing an estimated remaining reserve life of over 100 years based on its 2016 production rate, a soda ash production facility, 

underground trona ore mines and solution mining operations and related equipment, logistics and other assets. The Alkali Business has 

been mining trona and producing soda ash in the Green River trona patch for almost 70 years. All of the Alkali Business’ mining and 

processing activities are conducted at its “Westvaco” and “Granger” facilities in Wyoming. Among other activities, the Alkali Business 

involves the following activities: 

• dry mining of trona ore underground at the Westvaco facility; 

• secondary recovery of trona from previously dry mined areas underground at the Westvaco and Granger facilities using 

solution mining; 

• processing trona ore into soda ash and specialty products; and 

• marketing, selling and distributing soda ash and specialty products. 

Soda Ash Production 

Soda ash can be produced naturally by mining and processing trona ore or synthetically by transforming limestone and salt 

using a chemical process. Based upon industry sources and industry expertise, we believe production of naturally occurring trona ore 

has a significant competitive advantage compared to synthetic production of soda ash. We believe the costs for producing soda ash from 

trona ore are more cost competitive than other manufacturing techniques partly because the costs associated with procuring the 

materials needed for synthetic production are greater than the costs associated with mining trona for trona-based production. 

Additionally, we believe trona-based production requires less energy and produces fewer undesirable by-products than synthetic 

production. 

We believe the average per short ton cost of production of soda ash (excluding freight and logistics costs) from trona is 

approximately 50% lower than the average per short ton cost of synthetically producing soda ash. Synthetic production of soda ash also 

produces by-products that require additional storage and disposal costs. 

Dry mining of Trona Ore 

Trona ore is dry mined underground at the Westvaco facility, primarily through the operation of a single longwall mining 

machine. Longwall mining provides higher recovery rates leading to extended mine life compared to other dry mining techniques. 

Development of the “tunnels” necessary to access and ventilate the Alkali Business’ longwall is through room and pillar mining 

completed primarily by its fleet of borer miners. The ore is conveyed underground to two hoisting operations where it travels about 

1,600 feet vertically to the surface where it is either taken directly into the processing facilities or stored on outdoor stockpiles for future 

processing. 

Secondary Recovery Solution Mining 

The Alkali Business solution mines trona at both the Westvaco and Granger sites using secondary recovery techniques. The Alkali 

Business’ secondary recovery mining starts with the recovery of water streams from its operations and non-trona solids (“insolubles”) 

remaining from the processing of dry mined trona. The leaching solution comprising water and some insolubles is injected through a 

number of wells into the old dry mine workings at both the Westvaco and Granger sites. The insolubles settle out while the water travels 

through the old workings, dissolving trona that remained during previous dry mining. Multiple pumping systems are used to pump the 

enriched solution to the surface for processing. 

Processing of Trona into Soda Ash 

The Alkali Business’ Mono and Sesqui plants, located at the Westvaco site, convert dry-mined trona into soda ash. Crushing, 

dissolution in water, filtration, and crystallization techniques are used to produce the desired final soda ash products. In the Mono 

process, the ore is calcined with heat prior to dissolution, in order to convert the trona to soda ash by the removal of water and carbon 



dioxide. A final drying step using steam produces a dense soda ash product from the Mono process. In the Alkali Business’ Sesqui 

plant, the calcination is performed at the end of the process, producing a light density soda ash that is preferred in applications desiring 

increased absorptivity. The Sesqui process also has the ability to produce refined sodium sesquicarbonate (which the Alkali Business 

sells under the names S-Carb ® and Sesqui™) for use as a buffer in animal feed formulations and in cleaning and personal care 

applications. 



Solution mined trona is converted into dense soda ash in the Alkali Business’ ELDM operation at the Westvaco site and at its 

Granger facility. The steps to produce soda ash are similar to the dry mined processes, except the crushing and dissolving steps are 

eliminated because the trona is already in a water solution as it leaves the mine. 

Intermediate, semi-processed products are extracted from the Alkali Business’ soda ash processes at Westvaco at strategic 

locations for use as feedstocks for production of sodium bicarbonate and 50% caustic soda (NaOH). 

Leases and Real Property 

The Alkali Business has the right to mine trona through leases it holds from the U.S. Federal government, the State of Wyoming 

and an affiliate of Anadarko Petroleum (“Anadarko”). Its leases with the U.S. government are issued under the provisions of the 

Mineral Leasing Act of 1920 (30 U.S.C. 18 et. Seq.) and are administered by the U.S. Bureau of Land Management (“BLM”) and its 

leases with the state of Wyoming are issued under Wyoming Statutes 36-6-101 et. seq. Anadarko is the successor to rights originally 

granted to the Union Pacific Railroad in connection with the construction of the first transcontinental railroad in North America. 

The Alkali Business pays royalties to the BLM, the State of Wyoming and Anadarko. These royalties are calculated based upon 

the gross value of soda ash and related products at a certain stage in the mining process. The Alkali Business is obligated to pay 

minimum royalties or annual rentals to our lessors regardless of actual sales and in the case of Anadarko to pay royalties in advance 

based on a formula based on the amount of trona produced and sold in the previous year which is then credited against production 

royalties owed. The royalty rates the Alkali Business pays to its lessors may change upon renewal of such leases; however, it anticipates 

being able to renew all material leases at the appropriate time. In the past, the U.S. Congress has passed legislation to cap royalties 

collected by BLM at a rate lower than the rate stated in our federal leases. 

Marketing, Sale and Distribution of Soda Ash and Specialty Products 

The Alkali Business sells its soda ash and specialty products to a diverse customer base directly in the United States, Canada, the 

European Community, the European Free Trade Area and the South African Customs Union. The Alkali Business sells through the 

American Natural Soda Ash Corporation, or ANSAC, exclusively in all other markets. ANSAC is a nonprofit foreign sales association 

in which the Alkali Business and two other U.S. soda ash producers are members, whose purpose is to promote export sales of U.S. 

produced soda ash in conformity with the Webb-Pomerene Act. ANSAC is the Alkali Business’ largest customer. 

All of the Alkali Business’ soda ash and specialty products are shipped by rail and truck from its facilities in the Green River 

Basin. The Alkali Business operates a fleet of covered hopper cars which it uses to deliver most of the sales of soda ash and specialty 

products from the Green River facilities, all of which are shipped via a single rail line owned and operated by Union Pacific Railroad. 

Tronox leases these railcars from banks and leasing companies and from FMC under agreements with varying term-lengths, and 

pursuant to the terms of the stock purchase agreement, the Alkali Business will sublease these rail cars from Tronox. The Alkali 

Business recovers costs of leasing through mileage credits paid under agreements with customers and carriers in accordance with 

established industry practices and government requirements. 

Its customers, including customers to whom ANSAC makes sales overseas, consist primarily of: 

• Glass manufacturing companies, which account for 50% or more of the consumption of soda ash around the world; and 

• Chemical and detergent manufacturing companies. 

Soda Ash 

The Alkali Business sells most of its product as soda ash. Soda ash is the only product the Alkali Business sells to ANSAC. Soda 

ash is highly valued by manufacturers of flat and container glass because it lowers the temperature of the batch in a glass furnace. It is 

also valued by detergent manufacturers for its absorptive qualities. In addition, soda ash is used in paper production applications and 

other consumer and industrial applications. Demand for soda ash in the United States has been relatively flat over the last five years. 

Sales of soda ash in rapidly developing economies have grown more rapidly as a growing middle class demands more products that use 

soda ash, such as glass for housing and autos and detergents for cleaning. Based upon third-party historical production statistics 

worldwide demand (excluding China) for soda ash is projected to grow at a compounded annual growth rate of approximately 2% 

through 2021. 



Specialty Products 

The Alkali Business markets sodium bicarbonate to private label manufacturers who package it for sale to retail grocery customers 

as baking soda. The Alkali Business also sells sodium bicarbonate to manufacturers of packaged baked goods and similar products. 

Animal feed is an important market for sodium bicarbonate, which is mixed with feed to increase the yield of dairy cows and improve 

the health of poultry and other livestock. Sodium bicarbonate is also sold to customers who use it in hemodialysis applications and as an 

active ingredient in pharmaceutical products. 

Competitive Conditions 

The global market in which the Alkali Business operates is competitive. Competition is based on a number of factors such as 

price, favorable logistics and consistent customer service. In North America, primary competition is from other U.S.-based natural soda 

ash operations: Solvay Chemicals, Ciner Resources, L.P., Tata Chemicals Soda Ash Partners in Wyoming, and Searles Valley Minerals, 

in California. Because of the structural cost advantages of natural soda ash production in the United States, including lower raw material 

and energy requirements, imports have not been an important source of competition in North America. According to IHS, on average, 

the cash cost to produce material soda ash has been about half of the cost to produce synthetic soda ash. Sales of soda ash and specialty 

products outside of North America (principally through ANSAC) face competition from a variety of others, in most cases producers of 

soda ash using the synthetic method, but to a lesser extent producers of natural soda ash based in Turkey, China and Africa. The Alkali 

Business’ specialty Alkali products also experience significant competition from producers of sodium bicarbonate, such as Church & 

Dwight Co., Solvay Chemicals and Natural Soda LLC. 

Research and Development 

The Alkali Business has research and development capabilities that service its products, and focus on applied research and 

development of both new and existing processes, which are located in Green River, Wyoming. New process developments are focused 

on increased throughput, efficiency gains and general processing equipment-related improvements. Ongoing development of process 

technology contributes to cost reduction, enhanced production flexibility, increased capacity, and improved consistency of product 

quality. The Alkali Business is a leader in trona solution mining and its development efforts are focused on continued improvement of 

extraction and processing efficiencies. 

Patents, Trademarks, Trade Secrets and Other Intellectual Property Rights 

Protection of the Alkali Business’ proprietary intellectual property is important to the Alkali Business. The Alkali Business relies 

upon, and has taken steps to secure its unpatented proprietary technology, know-how and other trade secrets. The Alkali Business has 

long been a leader in new technology development; having patented the leading process for producing dense soda ash from trona in the 

1960’s and for producing soda ash from solution feeds in the 1990’s. Much of the core intellectual property used today for production 

of natural soda ash is no longer subject to patent protection. Accordingly, the Alkali Business holds many of its proprietary process 

improvements in longwall mining, solution mining, and solution feed processing as trade secrets to protect its technological leadership. 

The Alkali Business protects the trademarks that it uses in connection with the products it produces and sells, and has developed 

value in connection with long-term use of its trademarks; however, there can be no assurance that the trademark registrations will 

provide meaningful protection against the use of similar trademarks by competitors, or that the value of its trademarks will not be 

diluted. The same can be said for the Alkali Business’ patents and patent applications, which may in the future be the subject of a 

challenge regarding validity as well as ownership, requiring a defense of the patent/application through legal proceedings which 

inherently introduce a degree of business uncertainty and risk. The Alkali Business also uses and relies upon unpatented proprietary 

knowledge, continuing technological innovation and other trade secrets to develop and maintain its competitive position. The Alkali 

Business conducts research activities and protects the confidentiality of its trade secrets through reasonable measures, including 

confidentiality agreements and security procedures. While certain patents held for the Alkali Business’ products and production 

processes are important to its long-term success, more important is the Alkali Business’ operational knowledge. 



Employees 

As of March 31, 2017, the Alkali Business had approximately 900 employees. Nearly 70% of the employees at the Alkali 

Business’ mining and soda ash production facility in Green River, Wyoming are members of a union and subject to a collective 

bargaining agreement. The Alkali Business considers relations with its employees and labor organizations to be good. 

Environmental, Health and Safety Authorizations 

The Alkali Business’ facilities and operations are subject to extensive general and industry-specific environmental, health and 

safety regulations. These regulations include those relating to mine rehabilitation, liability provision, water management, the handling 

and disposal of hazardous and non-hazardous materials, and occupational health and safety. The various legislation and regulations are 

subject to a number of internal and external audits. The Alkali Business believes its mineral operations are in compliance, in all material 

respects, with existing health, safety and environmental legislation and regulations. 

The Alkali Business’ mining operations are subject to several mine permits issued by the Land Quality Division of the WDEQ. 

The WDEQ imposes detailed reclamation obligations on the Alkali Business as a holder of mine permits. The Alkali Business currently 

maintains surety bonds in favor of the WDEQ to ensure appropriate reclamation. As of June 30, 2017, the amount of the Alkali 

Business’ surety bonds with the WDEQ was approximately $80 million. The amount of such bonds is subject to change based upon 

periodic re-evaluation by the WDEQ. 

The health and safety of the Alkali Business’ employees working underground and on the surface are subject to detailed 

regulation. The safety of the Alkali Business’ operations at Westvaco are regulated the U.S. Mine Safety and Health Administration 

(“MSHA”) and the Alkali Business’ Granger Facility by the Wyoming Occupational Safety and Health Administration (“Wyoming 

OSHA”). MSHA administers the provisions of the Federal Mine Safety and Health Act of 1977 and enforces compliance with that 

statute’s mandatory safety and health standards. As part of MSHA’s oversight, representatives perform at least four unannounced 

inspections (approximately once quarterly) each year at Westvaco. Wyoming OSHA regulates the health and safety of non-mining 

operations under a plan approved by the U.S. Occupational Health and Safety Administration. When the Granger facility was restarted 

in 2009 on solution mine feed (i.e. without any miners working underground). Wyoming OSHA assumed responsibility for the facility. 

Regulation of Soda Ash Production Plant 

The Alkali Business is subject to extensive regulation by federal, state, local and foreign governments. Governmental authorities 

regulate the generation and treatment of waste and air emissions at its operations and facilities. At many of the Alkali Business’ 

operations, the Alkali Business also complies with worldwide, voluntary standards developed by the International Organization for 

Standardization (“ISO”), a nongovernmental organization that promotes the development of standards and serves as a bridging 

organization for quality and environmental standards, such as ISO 9002 for quality management and ISO 14001 for environmental 

management. 

The Alkali Business is subject to extensive regulation by federal, state, local and foreign governments. U.S. Federal and Wyoming 

state authorities regulate the generation and treatment of waste and air emissions at the Alkali Business’ operations and facilities. 

Several of the Alkali Business’ production operations are subject to regulation by the U.S. FDA. The Alkali Business’ sodium 

bicarbonate plant is a registered facility for the production of food and pharmaceutical grade ingredients and the Alkali Business 

complies with strict CGMP requirements in its operations. The U.S. Food Safety Modernization Act requires that parts of the Alkali 

Business’ facility that produce animal nutrition products comply with new more rigorous manufacturing standards. The Alkali Business 

believes that it materially complies with requirements currently in effect and has a program in place to comply with additional 

requirements which come into effect in 2017. The Alkali Business also complies with industry standards developed by various private 

organizations such as U.S. Pharmacopeia, Organic Materials Review Institute and the Orthodox Union. The Alkali Business has also 

sought and received certification of its Wyoming facilities under ISO 9002. 

Chemical Registration 

The European Union adopted a regulatory framework for chemicals in 2006 known as Registration, Evaluation and Authorization 

of Chemicals (“REACH”). Producers and importers of chemical substances must register information regarding the properties of their 

existing chemical substances with the European Chemicals 



Agency. The timeline for existing chemical substances to be registered is based on volume and toxicity. The first group of chemical 

substances was required to be registered in 2010, with additional registrations due in 2013 and 2018. The Alkali Business registered 

those products requiring registration by the 2010 and 2013 deadlines. The REACH regulations also require chemical substances which 

are newly imported or manufactured in the European Union to be registered before being placed on the market. The Alkali Business is 

now focused on the authorization phase of the REACH process, and are making efforts to address “Substances of Very High Concern” 

and evaluating potential business implications. 

The Alkali Business registered soda ash as a foreign producers under REACH prior to the 2010 deadline and will register sodium 

bicarbonate and sodium sesquicarbonate prior the 2018 deadline if it plans to sell such products in the EU. None of the Alkali Business’ 

production operations are located in the EU. None of the Alkali Business’ products are listed as a “Substance of Very High Concern” or 

are proposed for classification as a human health hazard or for restriction. 

Greenhouse Gas Regulation 

The Alkali Business’ operations are subject to regulations that seek to reduce emissions of “greenhouse gases” (“GHGs”). While 

the United States has not adopted any federal climate change legislation, the United States Environmental Protection Agency (“EPA”) 

has introduced some GHG programs. For example, under the EPA’s GHG “Tailoring Rule,” expansions or new construction could be 

subject to the Clean Air Act’s Prevention of Significant Deterioration requirements. Some of the Alkali Business’ facilities are currently 

subject to GHG emissions monitoring and reporting. The Alkali Business has sought and obtained a GHG emissions permit to cover a 

planned expansion of its Granger soda ash facility in Wyoming. Changes or additional requirements due to GHG regulations could 

impact capital and operating costs; however, it is not possible at the present time to estimate any financial impact to these U.S. 

operating sites. 

Moreover, there has been public discussion that climate change may be associated with extreme weather conditions such as more 

intense hurricanes, thunderstorms, tornadoes and snow or ice storms, as well as rising sea levels. Another possible consequence of 

climate change is increased volatility in seasonal temperatures. Some studies indicate that climate change could cause some areas to 

experience temperatures substantially colder than their historical averages. Extreme weather conditions can interfere with the Alkali 

Business’ production and increase the Alkali Business’ costs and damage resulting from extreme weather may not be fully insured. At 

this time, however, it is not possible to determine the extent to which climate change may lead to increased storm or weather hazards 

affecting the Alkali Business’ operations. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

INTERIM CONDENSED COMBINED STATEMENTS OF OPERATIONS (Unaudited) 

(In millions) 

Three months ended

March 31, 2017

Three months ended

March 31, 2016

Net Sales $ 190.6 $ 190.0

Cost of goods sold (162.7) (163.6) 

Gross Profit 27.9 26.4

Selling, general and administrative expenses (10.8) (9.0) 

Restructuring expense (1.2) —  

Research and development expenses (0.2) (0.3) 

Income from operations 15.7 17.1

Other income, net —  0.1

Income from operations before income taxes 15.7 17.2

Income tax (6.4) (7.1) 

Net income $ 9.3 $ 10.1

The accompanying notes are an integral part of these Interim Condensed Combined Financial Statements. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

INTERIM CONDENSED COMBINED STATEMENTS OF COMPREHENSIVE INCOME (Unaudited) 

(In millions) 

Three months ended

March 31, 2017

Three months ended

March 31, 2016

Net income $ 9.3 $ 10.1

Other comprehensive loss, net of tax:

Unrealized (losses) gains on derivatives, net of taxes of $0.8 and $0 for the 

three months ended March 31, 2017 and 2016 (1.5) —  

Total other comprehensive (loss) income (1.5) —  

Net comprehensive income $ 7.8 $ 10.1

The accompanying notes are an integral part of these Interim Condensed Combined Financial Statements. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

INTERIM CONDENSED COMBINED BALANCE SHEETS (Unaudited) 

(In millions) 

As of

March 31, 2017

As of

December 31, 2016

ASSETS

Current assets:

Cash and cash equivalents $ 44.7 $ 37.2

Trade receivables, net of allowance for doubtful accounts 80.7 84.9

Receivables from related parties and affiliates, net 57.4 60.0

Inventories, net 35.0 33.7

Prepaid and other assets 13.6 20.8

Total current assets 231.4 236.6

Noncurrent assets:

Property, plant and equipment, net 726.0 738.0

Mineral leaseholds, net 727.7 729.2

Other long-term assets 4.1 3.2

Total assets $ 1,689.2 $ 1,707.0

LIABILITIES AND EQUITY

Current liabilities:

Accounts payable, trade and other $ 45.0 $ 47.5

Net due to parent 0.7 13.4

Accrued liabilities 31.4 32.1

Total current liabilities 77.1 93.0

Noncurrent liabilities:

Pension and postretirement healthcare benefits 8.4 7.7

Deferred tax liabilities 22.8 18.8

Other long-term liabilities 12.0 11.9

Total liabilities 120.3 131.4

Equity:

Net investment of Parent 1,571.9 1,577.1

Accumulated other comprehensive loss (3.0) (1.5) 

Total equity 1,568.9 1,575.6

Total liabilities and equity $ 1,689.2 $ 1,707.0

The accompanying notes are an integral part of these Interim Condensed Combined Financial Statements. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

INTERIM CONDENSED COMBINED STATEMENTS OF CHANGES IN PARENT COMPANY NET INVESTMENT 

(Unaudited) 

(In millions) 

Net investment

of parent

Accumulated

other

comprehensive

income (loss) Total

Balance at January 1, 2017 $ 1,577.1 $ (1.5) $1,575.6

Net income 9.3 —  9.3

Other comprehensive income (loss):

Unrealized loss on derivatives —  (1.5) (1.5) 

Net change in net investment of Parent (14.5) —  (14.5) 

Balance at March 31, 2017 $ 1,571.9 $ (3.0) $1,568.9

The accompanying notes are an integral part of these Interim Condensed Combined Financial Statements. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

INTERIM CONDENSED COMBINED STATEMENTS OF CASH FLOWS (Unaudited) 

(In millions) 

Three months ended

March 31, 2017

Three months ended

March 31, 2016

Cash Flows from Operating Activities:

Net Income $ 9.3 $ 10.1

Adjustments to reconcile net income to net cash provided by 

operating activities:

Depreciation, depletion and amortization 16.8 14.1

Reversal of bad debt expense (0.2) (0.2) 

Deferred income taxes 4.8 5.2

Share-based compensation expense 0.5 0.1

Pension expense 1.4 0.8

Contributions to employee pensions (0.8) (0.5) 

Changes in operating assets and liabilities:

Trade receivables 4.4 0.2

Receivables from related parties and affiliates, net 2.6 0.2

Inventories, net (1.3) (5.0) 

Prepaid and other assets 4.8 2.9

Accounts payable (2.7) 9.2

Net due to Parent (12.7) (7.4) 

Accrued liabilities (0.7) 0.9

Pension and postretirement healthcare benefits 0.2 (1.7) 

Other Long-term liabilities (0.1) 3.3

Net cash provided by operating activities 26.3 32.2

Cash Flows from Investing Activities:

Capital expenditures (4.0) (14.9) 

Net cash used in investing activities (4.0) (14.9) 

Cash Flows from Financing Activities:

Net transfers to Parent (14.8) (33.4) 

Net cash used in financing activities (14.8) (33.4) 

Increase (decrease) in cash and cash equivalents 7.5 (16.1) 

Cash and cash equivalents at beginning of period 37.2 33.7

Cash and cash equivalents at end of period $ 44.7 $ 17.6

Supplemental Cash Flow Information:

Income taxes settled through Parent company equity $ 1.6 $ 1.9

Increase (decrease) in capital expenditures included in Accounts 

Payable $ 0.2 $ (6.8) 

The accompanying notes are an integral part of these Interim Condensed Combined Financial Statements. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO INTERIM CONDENSED COMBINED FINANCIAL STATEMENTS (Unaudited) 

(In millions) 

Note 1: Description of the Business 

The accompanying unaudited interim condensed combined financial statements (“Interim Condensed Combined Financial Statements”) 

include the historical accounts of the Alkali Chemicals Business (collectively referred to as “Alkali”, “Tronox Alkali Ltd.”, “We”, 

“Us”, “Our” or the “Company”) of Tronox Limited (the “Parent” or “Tronox”), a public limited company registered under the laws of 

the State of Western Australia, Australia. On April 1, 2015 Tronox completed the acquisition of Alkali from FMC Corporation 

(“FMC”) for an aggregate purchase price of $1,650.0 in cash and debt. 

Nature of Operations 

The Company mines and processes trona ore and manufactures natural soda ash and inorganic chemical products that include sodium 

bicarbonate, sodium sesquicarbonate and caustic soda (collectively referred to as “alkali products”). The alkali products are used in a 

variety of industries for glass manufacturing, water treatment, pulp and paper, textiles, food and pharmaceuticals and cosmetics. The 

alkali products are sold directly to various domestic and international customers as well as to the American Natural Soda Ash 

Corporation (“ANSAC”), the primary export customer of the Company. ANSAC is a third-party nonprofit corporation whose purpose is 

to promote export sales of U.S. produced soda ash in conformity with the Webb-Pomerene Act. All mining and processing activities of 

the Company take place at the facility located in the Green River Basin of Wyoming, United States. See Note 5 within these Interim 

Condensed Combined Financial Statements for additional information related to ANSAC. 

Note 2: Basis of Presentation 

Throughout the periods covered by the accompanying Interim Condensed Combined Financial Statements, Alkali operated as a 

business unit of Tronox. Consequently, standalone financial statements were not historically prepared for Alkali. The Interim 

Condensed Combined Financial Statements have therefore been derived from the accounting records of the Parent to present the Alkali 

historical carve-out interim condensed combined financial position as of March 31, 2017 and December 31, 2016 and its results of 

operations, changes in Parent company equity and cash flows for the three months ended March 31, 2017. 

The Interim Condensed Combined Financial Statements have been prepared in accordance with accounting principles generally 

accepted in the United States (“U.S. GAAP”) for interim financial information. The Interim Condensed Combined Financial Statements 

include the assets, liabilities, revenues and expenses of Alkali, as carved out from the historical results of operations and the historical 

bases of assets and liabilities of the Parent, adjusted to conform to U.S. GAAP. In the opinion of management, all adjustments 

(consisting of normal recurring adjustments) considered necessary for a fair statement of the results for interim periods have been 

included. Results for interim periods should not be considered indicative of results for a full year. These Interim Condensed Combined 

Financial Statements do not represent complete financial statements and should be read in conjunction with the Annual Combined 

Financial Statements for the years ended December 31, 2016 and 2015, collectively referred to as the “Annual Combined Financial 

Statements.” 

As the Interim Condensed Combined Financial Statements present Alkali as a carve-out business derived from the historical records of 

the Parent, net investment of Parent is shown in lieu of shareholders’ equity on the Interim Condensed Combined Balance Sheets. With 

the exception of certain payables, intercompany balances and transactions between Alkali and Tronox have been presented in Net 

investment of Parent. Intracompany balances and accounts within Alkali have been eliminated. Net investment of Parent represents 

Tronox’s interest in the recorded net assets of Alkali. 

The Interim Condensed Combined Statements of Operations include all revenues and costs directly attributable to Alkali, as well as 

costs for certain functions and services used by Alkali. Therefore, certain costs related to Alkali have been allocated from the Parent. 

These allocated costs are primarily related to certain governance and corporate functions such as legal, investor relations, 

communications and 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO INTERIM CONDENSED COMBINED FINANCIAL STATEMENTS (Unaudited) 

(In millions) 

administration. The costs associated with these services and support functions have been allocated to Alkali primarily through specific 

identification or a pro-rata allocation using net sales. The net costs allocated for these functions are included in Selling, general and 

administrative expenses within the Interim Condensed Combined Statements of Operations. 

For purposes of the Interim Condensed Combined Financial Statements, the income tax expense and deferred tax balances have been 

estimated as if we filed income tax returns stand-alone basis separate from Tronox. 

The expense and cost allocations have been determined on a basis considered by management to be a reasonable reflection of the 

utilization of services both provided to and received by Alkali relative to the total costs incurred by Tronox. Additionally, the assets and 

liabilities assigned from Tronox have been deemed attributable to and reflective of the historical operations of Alkali. The Interim 

Condensed Combined Financial Statements of the Company do not present the Parent’s historical debt or related interest expense. 

However, the amounts recorded may not be representative of the amounts that would have been incurred had Alkali been an entity that 

operated independently of Tronox. Consequently, the Interim Condensed Combined Financial Statements may not be indicative of 

Alkali’s future performance and do not necessarily reflect what its results of operations, financial position and cash flows would have 

been had Alkali operated as a separate entity apart from Tronox during the periods presented. See Note 5 for further discussion of cost 

allocations included in the Interim Condensed Combined Financial Statement. 

Components may not sum to total due to rounding. 

Note 3: Summary of Significant Accounting Policies 

Our significant accounting policies are those that we believe are important to the portrayal of our financial condition and results of 

operations, as well as those that involve significant judgments or estimates about matters that are inherently uncertain. There have been 

no material changes to the significant accounting policies as discussed in Note 3 of our Annual Combined Financial Statements. 

Note 4: Recent Accounting Pronouncements 

In addition to the accounting standards discussed in the Annual Combined Financial Statements, management assessed the impact of the 

following recently issued accounting standards: 

In March 2017, the FASB issued ASU 2017-07, Compensation-Retirement Benefits: Improving the Presentation of Net Periodic 

Pension Cost and Net Periodic Postretirement Benefit Cost (“ASU 2017-07”) which amends the requirements in ASC 715, 

Compensation - Retirement Benefits, which requires employers that sponsor defined benefit pension and/or other postretirement plans 

to aggregate the various components of net periodic benefit cost for presentation purposes but does not prescribe where they should be 

presented in the income statement. ASU 2017-07 requires employers to present the service cost component of the net periodic benefit 

cost in the same income statement line item(s) as other employee compensation costs arising from service rendered during the period. In 

addition, only the service cost component will be eligible for capitalization in assets. Employers will present the other components 

separately from the line item(s) that includes the service cost and outside of any subtotal of operating income, if one is presented. 

Employers will have to disclose the line item(s) used to present the other components of net periodic benefit cost, if the components are 

not presented separately in the income statement. ASU 2017-07 is effective for fiscal years beginning after December 15, 2017, and 

interim periods within those years. Early adoption is permitted as of the beginning of an annual period for which an entity’s financial 

statements (interim or annual) have not been issued. ASU 2017-07 requires the presentation of the components of net periodic benefit 

cost in the income statement retrospectively while the guidance limiting the capitalization of net periodic benefit cost in assets to the 

service component will be applied prospectively. We have not yet determined the impact, if any, that ASU 2017-07 will have on our 

Interim Condensed Combined Financial Statements. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO INTERIM CONDENSED COMBINED FINANCIAL STATEMENTS (Unaudited) 

(In millions) 

Note 5: Agreements and Transactions with Related Parties and Affiliates 

Shared Services and Corporate Costs 

We benefit from certain governance and corporate services provided by the Parent, including legal, investor relations, communications 

and administration. The amount of cost allocated to us by the Parent for these services was $4.9 for the three months ended March 31, 

2017 and $4.3 for the three months ended March 31, 2016. These Parent allocations were determined through either specific 

identification or a pro-rata allocation using net sales and are included within Selling, general and administrative expenses within the 

Interim Condensed Combined Statements of Operations. 

Stock-Based Compensation 

During the period, employees of the Company were eligible to participate in the Tronox Limited Management Equity Incentive Plan 

(the “MEIP”), which permits the grant of awards that are comprised of incentive options, nonqualified options, share appreciation 

rights, restricted shares, restricted share units, performance awards and other share-based awards, cash payments and other forms as the 

compensation committee of the Board of Directors of Tronox (the “Board”) in its discretion deems appropriate, including any 

combination of the above. 

The Company recorded stock-compensation expense related to the MEIP of $0.5 and $0.1 for the three months ended March 31, 2017 

and 2016. None of the awards vested in 2017 or 2016 and therefore no income tax benefit was recorded for either period. Stock 

compensation expense is included within in Selling, general and administrative expenses within the Interim Condensed Combined 

Statements of Operations. 

Cash Management, Financing and Financial Instruments 

Tronox uses a centralized approach to cash management and the financing of its operations. The available cash balances of Alkali are 

regularly “swept” at the discretion of Tronox with Tronox funding Alkali’s operating and investing activities as needed. Transfers and 

distributions of cash between Alkali and Tronox are included within Net investment of Parent on the Interim Condensed Combined 

Balance Sheets. 

Agreements and Transactions with Affiliates 

We hold a membership in ANSAC, which is responsible for promoting and increasing the use and sale of soda ash and other refined or 

processed sodium products produced. Costs incurred by ANSAC are charged directly to us and included within Selling, general and 

administrative expenses. These costs include sales and marketing, salaries, benefits, office supplies, professional fees, travel, rent and 

certain other costs. These transactions do not necessarily represent arm’s length transactions and may not represent all costs if we 

operated on a stand-alone basis. We also benefit from favorable shipping rates for our direct exports when using ANSAC to arrange for 

ocean transport. Net sales to ANSAC were $74.8 and $60.4 for the three months ended March 31, 2017 and 2016. The costs charged to 

us by ANSAC, included in Selling, general and administrative, were $0.6 and $2.6 for the three months ended March 31, 2017 and 

2016. 

Receivables from related parties and affiliates as of March 31, 2017 and December 31, 2016 are as follows: 

As of

March 31,

2017

As of

December 31,

2016

NatronX Technologies LLC $ 0.4 $ 0.1

ANSAC 57.0 59.9

Total $ 57.4 $ 60.0
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO INTERIM CONDENSED COMBINED FINANCIAL STATEMENTS (Unaudited) 

(In millions) 

Accounts payable from related parties and affiliates were $1.6 and $1.3 as of March 31, 2017 and December 31, 2016, respectively. 

These include related party payables to ANSAC which are included within Accounts payable on the Interim Condensed Combined 

Balance Sheets. 

Note 6: Restructuring expense 

In March 2017, the Company business announced a cost improvement initiative which focused on process improvements at our 

Wyoming facility (the “Wyoming Restructure”). During the three months ended March 31, 2017, we recorded $1.2 of restructuring 

costs related to the Wyoming Restructure, which was recorded in restructuring expense in the Interim Condensed Combined Statements 

of Operations.     

Note 7: Accounts Receivables, Net of Allowance for Doubtful Accounts 

As of

March 31,

2017

As of

December 31,

2016

Trade receivables $ 71.2 $ 73.7

Other 10.6 12.5

Allowance for doubtful accounts (1.1) (1.3) 

Total $ 80.7 $ 84.9

Note 8: Inventories 

As of

March 31,

2017

As of

December 31,

2016

Raw materials $ 2.8 $ 3.3

Work-in-process 9.6 5.9

Finished goods, net 13.7 16.3

Materials and supplies, net 8.9 8.2

Total $ 35.0 $ 33.7

Note 9: Prepaid and Other Current Assets 

As of

March 31,

2017

As of

December 31,

2016

Prepaid royalty $ 6.9 $ 10.1

Prepaid freight 4.0 4.7

Natural gas derivatives 0.8 3.0

Other 1.9 3.0

Total $ 13.6 $ 20.8
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO INTERIM CONDENSED COMBINED FINANCIAL STATEMENTS (Unaudited) 

(In millions) 

Note 10: Property, Plant and Equipment, Net 

As of

March 31,

2017

As of

December 31,

2016

Land and land improvements $ 65.0 $ 64.9

Buildings 70.6 71.4

Mine and development costs 7.0 7.0

Machinery and equipment 622.9 618.9

Construction-in-progress 61.1 63.0

Total 826.6 825.2

Less: accumulated depreciation (100.6) (87.2) 

Total $ 726.0 $ 738.0

Depreciation and amortization expense related to property, plant and equipment for three months ending March 31, 2017 and 2016 was 

$15.1 and $12.5, respectively of which $15.1 and $12.5, respectively, was recorded in cost of goods sold in the Interim Condensed 

Combined Statements of Operations. 

Note 11: Mineral Leaseholds 

As of

March 31,

2017

As of

December 31,

2016

Mineral leaseholds $ 738.5 $ 738.5

Less accumulated depletion (10.8) (9.3) 

Total $ 727.7 $ 729.2

Depletion expense related to mineral leaseholds for the three months ending March 31, 2017 and 2016 was $1.5 and $1.2, respectively 

and was recorded in cost of goods sold in the Interim Condensed Combined Statements of Operations. 

Note 12: Accrued Liabilities 

As of

March 31,

2017

As of

December 31,

2016

Employee-related costs and benefits $ 15.8 $ 19.6

Taxes other than income taxes 11.2 7.6

Accrued legal and professional expense 1.0 1.8

Other 3.4 3.1

Total $ 31.4 $ 32.1

11 



Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO INTERIM CONDENSED COMBINED FINANCIAL STATEMENTS (Unaudited) 

(In millions) 

Note 13: Income Taxes 

Alkali recorded income tax expense of $6.4 and $7.1 for the three months ending March 31, 2017 and 2016, respectively. The effective 

tax rate was 40.8% and 41.3% for the three months ending March 31, 2017 and 2016, respectively, and was higher than the statutory 

rate primarily due to state income taxes and changes in valuation allowance. Each year Alkali files income tax returns in the U.S. 

federal jurisdiction and various state jurisdictions. These tax returns are subject to examination and possible challenge by the taxing 

authorities. Positions challenged by the taxing authorities may be settled or appealed by Alkali. As a result, income tax uncertainties are 

recognized in Alkali’s Interim Condensed Combined Financial Statements in accordance with accounting for income taxes, when 

applicable. 

Note 14: Derivative Instruments 

Alkali entered into futures contracts beginning in 2016 in order to mitigate exposure from changes in market prices related to certain 

natural gas prices. We mitigate our exposures to currency risks and commodity price risks, through a controlled program of risk 

management that includes the use of derivative financial instruments. 

Alkali records these future contracts in either prepaid and other assets or other current liabilities at fair value in the Interim Condensed

Combined Balance Sheets and recognizes changes in the fair value of these future contracts in accumulated other comprehensive 

income, as these instruments have been designated as cash flow hedges. 

As of March 31, 2017, we were party to futures contracts with a notional value of $13.0, expiring in December, 2017. For the three 

months ended March 31, 2017 and 2016, realized gains were immaterial and recorded within the Interim Condensed Combined 

Statement of Operations. Unrealized (losses)/gains on the future contracts amounted to ($1.5) for the three months ending March 31, 

2017 and was recorded in the Interim Condensed Combined Statements of Other Comprehensive Income. We expect to recognize this 

amount into earnings over the next 12 months. 

The fair value of the future contracts as of March 31, 2017 and December 31, 2016 was recorded in Prepaid and other assets and is 

further summarized below: 

Fair Value Measurement at March 31, 2017, Using:

Quoted Prices in

Active Markets

for Identical

Assets (Level 1)

Significant

Other

Observable

Inputs (Level 2)

Significant

Unobservable

Inputs (Level 3) Total

Asset Category: $ $ $ $

Future Contracts —  0.8 —  0.8

Total at fair value $ —  $ 0.8 $ —  $0.8

Fair Value Measurement at December 31, 2016, Using:

Quoted Prices in

Active Markets

for Identical

Assets (Level 1)

Significant

Other

Observable

Inputs (Level 2)

Significant

Unobservable

Inputs (Level 3) Total

Asset Category: $ $ $ $

Future Contracts —  3.0 —  3.0

Total at fair value $ —  $ 3.0 $ —  $3.0
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO INTERIM CONDENSED COMBINED FINANCIAL STATEMENTS (Unaudited) 

(In millions) 

Note 15: Commitments and Contingencies 

Lease commitments 

We lease various types of office space, manufacturing, data processing and rail transportation equipment. The gross rent expense under 

operating leases amounted to $4.3 and $4.4 for the three months ending March 31, 2017 and 2016, respectively. 

At March 31, 2017, minimum rental commitments under non-cancelable operating leases were as follows: 

Remainder of 2017 $ 11.4

2018 15.1

2019 15.1

2020 15.3

2021 15.3

Thereafter 65.8

Total $138.0

Purchase commitments 

The Company is party to coal supply contracts designed to mitigate volatility in the price of coal. The purchase commitments at 

March 31, 2017 were as follows: 

Remainder of 2017 $ 3.0

2018 4.1

2019 4.1

2020 4.1

2021 4.1

Thereafter 20.3

Total $39.7

Guarantees 

Alkali together with other subsidiaries of the Parent, jointly and severally guarantee the Parent’s debt obligations, namely the UBS 

revolving credit facility having a maturity date no later than April 1, 2020, the Senior Notes due 2020 and the Senior Notes due 2022. 

The amount outstanding under these debt obligations was $896 and $584 at March 31, 2017. 

Contingencies 

We have certain contingent liabilities arising in the ordinary course of business. Some of these contingencies are known but are so 

preliminary that the merits cannot be determined, or if more advanced, are not deemed material based on current knowledge and some 

are unknown - for example, claims with respect to which we have no notice or claims which may arise in the future, resulting from 

products sold, guarantees or warranties made, or indemnities provided. Therefore, we are unable to develop a reasonable estimate of our 

potential exposure of loss for these contingencies, either individually or in the aggregate, at this time. 

Based on information currently available and established reserves, we have no reason to believe that the ultimate resolution of known 

contingencies will have a material adverse effect on the combined financial position, liquidity or results of operations. However, there 

can be no assurance that the outcome of these contingencies will be favorable and adverse results in certain of these contingencies could 

have a material adverse effect on the combined financial position, results of operations in any one reporting period, or liquidity. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO INTERIM CONDENSED COMBINED FINANCIAL STATEMENTS (Unaudited) 

(In millions) 

Environmental     

Portions of mining operations in the Green River Basin of Wyoming are powered by natural gas which is delivered to the site via 

pipelines. Condensate from a natural gas pipeline, that is no longer in service, was collected in a condensate tank and “blown- down” 

into an unlined condensate disposal pit, a practice that was widely accepted at the time. This condensate included contaminant traces of 

volatile organic compounds (“VOC”) that are characterized and monitored by the indicator parameter, benzene. As a result, site 

investigations have confirmed that these VOCs are present in the soils and groundwater which extends from the condensate disposal pit 

to a down-gradient area that is bounded by a groundwater cut-off wall and pump back system. Our Parent received notification from the 

WyDEQ requiring a Focused Feasibility Study (“FFS”) on the technologies that can be used to remedy the soils and groundwater in 

contaminated areas. The estimated cost for the FFS of $2.5 and $2.6 was included in other long-term liabilities in the Interim 

Condensed Combined Balance Sheets at March 31, 2017 and December 31, 2016. 

Note 16: Subsequent Events     

The Interim Condensed Combined Financial Statements have been derived from the consolidated financial statements of the Parent, 

which issued its interim financial statements for the period ended March 31, 2017 on May 4, 2017 and its annual financial statements 

for the periods ended December 31, 2016 and 2015 on February 24, 2017. Management has evaluated subsequent events through 

August 2, 2017 and recognized transactions in the Interim Condensed Combined Financial Statements as appropriate. Additionally, 

management has evaluated transactions that occurred as of the issuance date of these financial statements or August 2, 2017 for the 

purpose of disclosure of unrecognized events. 

On August 2, 2017, the Parent entered into a definitive agreement to sell the Company to Genesis Energy, L.P. Under the terms of the 

agreement, the Parent will receive $1.325 billion in cash, subject to regulatory approval and customary closing conditions. The sale of 

the Company is expected to close in the second half of 2017. 
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Independent Auditors’ Reports 

Report of Independent Auditors 

To the Management of Tronox Alkali Chemicals Business: 

We have audited the accompanying combined financial statements of the Alkali Chemicals Business (a business of Tronox Limited) 

(Successor), which comprise the balance sheets as of December 31, 2016 and 2015, and the related statements of operations, 

comprehensive income, changes in parent company equity and cash flows for the year ended December 31, 2016 and for the nine month 

period ended December 31, 2015. 

Management’s Responsibility for the Financial Statements 

Management is responsible for the preparation and fair presentation of the financial statements in accordance with accounting principles 

generally accepted in the United States of America; this includes the design, implementation, and maintenance of internal control 

relevant to the preparation and fair presentation of combined financial statements that are free from material misstatement, whether due 

to fraud or error. 

Auditors’ Responsibility 

Our responsibility is to express an opinion on the combined financial statements based on our audits. We conducted our audits in 

accordance with auditing standards generally accepted in the United States of America. Those standards require that we plan and 

perform the audit to obtain reasonable assurance about whether the combined financial statements are free from material misstatement. 

An audit involves performing procedures to obtain audit evidence about the amounts and disclosures in the combined financial 

statements. The procedures selected depend on our judgment, including the assessment of the risks of material misstatement of the 

combined financial statements, whether due to fraud or error. In making those risk assessments, we consider internal control relevant to 

the Company’s preparation and fair presentation of the combined financial statements in order to design audit procedures that are 

appropriate in the circumstances, but not for the purpose of expressing an opinion on the effectiveness of the Company’s internal 

control. Accordingly, we express no such opinion. An audit also includes evaluating the appropriateness of accounting policies used and 

the reasonableness of significant accounting estimates made by management, as well as evaluating the overall presentation of the 

combined financial statements. We believe that the audit evidence we have obtained is sufficient and appropriate to provide a basis for 

our audit opinion. 

Opinion 

In our opinion, the combined financial statements referred to above present fairly, in all material respects, the financial position of the 

Alkali Chemicals Business (Successor) as of December 31, 2016 and 2015, and the results of its operations and its cash flows for the 

year ended December 31, 2016 and for the nine month period ended December 31, 2015, in accordance with accounting principles 

generally accepted in the United States of America. 

Philadelphia, Pennsylvania 

March 31, 2017, except for the effects of the revision discussed in Note 20 to the combined financial statements, as to which the date is 

August 2, 2017 

PricewaterhouseCoopers LLP, Two Commerce Square, Suite 1800, 2001 Market Street, Philadelphia, PA 19103-7042

T: (267) 330-3000, F: (267) 330-3300, www.pwc.com/us 
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Independent Auditors’ Reports 

Independent Auditor’s Report 

RSM US LLP 

Board of Directors 

Alkali Chemicals Business 

Report on the Financial Statements 

We have audited the accompanying combined financial statements of Alkali Chemicals Business (the Company), which comprise the 

combined balance sheet as of March 31, 2015, the related combined statement of operations, combined statement of comprehensive 

income, combined statement of changes in parent company equity and combined statement of cash flows for the period from January 1, 

2015 through March 31, 2015, and the related notes to the combined financial statements (collectively, the financial statements). 

Management’s Responsibility for the Financial Statements 

Management is responsible for the preparation and fair presentation of these financial statements in accordance with accounting 

principles generally accepted in the United States of America; this includes the design, implementation and maintenance of internal 

control relevant to the preparation and fair presentation of financial statements that are free from material misstatement, whether due to 

fraud or error. 

Auditor’s Responsibility 

Our responsibility is to express an opinion on these financial statements based on our audit. We conducted our audit in accordance with 

auditing standards generally accepted in the United States of America. Those standards require that we plan and perform the audit to 

obtain reasonable assurance about whether the financial statements are free from material misstatement. 

An audit involves performing procedures to obtain audit evidence about the amounts and disclosures in the financial statements. The 

procedures selected depend on the auditor’s judgment, including the assessment of the risks of material misstatement of the financial 

statements, whether due to fraud or error. In making those risk assessments, the auditor considers internal control relevant to the entity’s 

preparation and fair presentation of the financial statements in order to design audit procedures that are appropriate in the 

circumstances, but not for the purpose of expressing an opinion on the effectiveness of the entity’s internal control. Accordingly, we 

express no such opinion. An audit also includes evaluating the appropriateness of accounting policies used and the reasonableness of 

significant accounting estimates made by management, as well as evaluating the overall presentation of the financial statements. 

We believe that the audit evidence we have obtained is sufficient and appropriate to provide a basis for our audit opinion. 

Opinion 

In our opinion, the financial statements referred to above present fairly, in all material respects, the financial position of Alkali 

Chemicals Business as of March 31, 2015, and the results of their operations and their cash flows for the period from January 1, 2015 

through March 31, 2015 in accordance with accounting principles generally accepted in the United States of America. 

Stamford, Connecticut 

March 31, 2017 

THE POWER OF BEING UNDERSTOOD 

AUDIT | TAX | CONSULTING 



RSM US LLP is the U.S. member firm of RSM International, a global network of independent audit, tax and consulting firms. Visit 

rsmus.com/aboutus for more information regarding RSM US LLP and RSM International. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

COMBINED STATEMENTS OF OPERATIONS 

(In millions) 

Successor Predecessor

Year ended

December 31,

2016

Nine month

period ended

December 31,

2015

Three month

period ended

March 31,

2015

Net Sales $ 785.8 $ 601.6 195.4

Cost of goods sold (670.4) (506.4) (156.3) 

Gross Profit 115.4 95.2 39.1

Selling, general and administrative expenses (42.4) (35.7) (11.9) 

Research and development expenses (2.0) (2.4) (0.6) 

Income from operations 71.0 57.1 26.6

Other expense, net (1.5) (0.5) (1.1) 

Income before tax and equity method investment 69.5 56.6 25.5

Loss and impairment in equity method investment —  —  (19.9) 

Income tax benefit (provision) (28.8) (22.5) (5.2) 

Net income $ 40.7 $ 34.1 0.4

The accompanying notes are an integral part of these Combined Financial Statements. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

COMBINED STATEMENTS OF COMPREHENSIVE INCOME 

(In millions) 

Successor Predecessor

Year ended

December 31,

2016

Nine month

period ended

December 31,

2015

Three month

period ended

March 31,

2015

Net income $ 40.7 $ 34.1 0.4

Other comprehensive loss, net of tax:

Unrealized gains on derivatives, net of taxes of $1.1 1.9 —  —  

Pension adjustments:

Actuarial (losses) gains, net of taxes of $0.3 for year ended December 31, 

2016 and $(0.4) for nine month period ended December 31, 2015 (0.4) 0.6 —  

Prior service cost, net of taxes of $1.5 for year ended December 31, 2016 

and $0.7 for nine month period ended December 31, 2015 (2.5) (1.1) —  

Total other comprehensive loss (1.0) (0.5) —  

Net comprehensive income $ 39.7 $ 33.6 0.4

The accompanying notes are an integral part of these Combined Financial Statements. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

COMBINED BALANCE SHEETS 

(In millions) 

Successor

As of December 31,

2016 2015

ASSETS

Current assets:

Cash and cash equivalents $ 37.2 $ 33.7

Accounts receivable, net of allowance for doubtful accounts 84.9 89.9

Receivables from related parties and affiliates 60.0 47.5

Inventories, net 33.7 37.4

Prepaid and other assets 20.8 17.1

Total current assets 236.6 225.6

Noncurrent assets:

Property, plant and equipment, net 738.0 758.5

Mineral leaseholds, net 729.2 734.6

Deferred tax assets —  1.5

Other long-term assets 3.2 4.2

Total assets $1,707.0 $1,724.4

LIABILITIES AND PARENT COMPANY EQUITY

Current liabilities:

Accounts payable $ 47.5 $ 54.4

Net due to Parent 13.4 9.6

Accrued liabilities 32.1 29.2

Total current liabilities 93.0 93.2

Noncurrent liabilities:

Accrued pension benefits 7.7 2.9

Deferred tax liabilities 18.8 —  

Other long-term liabilities 11.9 9.2

Total liabilities 131.4 105.3

Parent company equity:

Net investment of Parent 1,577.1 1,619.6

Accumulated other comprehensive loss (1.5) (0.5) 

Total parent company equity 1,575.6 1,619.1

Total liabilities and parent company equity $1,707.0 $1,724.4

The accompanying notes are an integral part of these Combined Financial Statements. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

COMBINED STATEMENTS OF CHANGES IN PARENT COMPANY EQUITY 

(In millions) 

Net

investment

of parent

Accumulated

other

comprehensive

loss Total

Predecessor

Balance at January 1, 2015 $ 452.9 $ —  $ 452.9

Net income 0.4 —  0.4

Other comprehensive loss —  —  —  

Net transfers to Parent 6.7 —  6.7

Balance at March 31, 2015 $ 460.0 $ —  $ 460.0

Successor

Balance at April 1, 2015 $ 1,650.0 $ —  $1,650.0

Net income 34.1 —  34.1

Other comprehensive loss —  (0.5) (0.5) 

Net transfers to Parent (64.5) —  (64.5) 

Balance at December 31, 2015 1,619.6 (0.5) 1,619.1

Net income 40.7 —  40.7

Other comprehensive loss —  (1.0) (1.0) 

Net transfers to Parent (83.2) —  (83.2) 

Balance at December 31, 2016 $ 1,577.1 $ (1.5) $1,575.6

The accompanying notes are an integral part of these Combined Financial Statements. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

COMBINED STATEMENTS OF CASH FLOWS 

(In millions) 

Successor Predecessor

Year ended

December 31,

2016

Nine month

period ended

December 31,

2015

Three month

period 

ended

March 31,

2015

Cash Flows from Operating Activities:

Net Income $ 40.7 $ 34.1 0.4

Adjustments to reconcile net income to net cash 

provided by operating activities:

Depreciation, depletion and amortization 60.4 42.9 8.8

Loss and impairment of equity method 

investment —  —  19.9

Bad debt expense 0.1 0.8 —  

Deferred income taxes 21.0 9.4 1.1

Share-based compensation expense 1.2 0.4 —  

Pension expense 5.6 4.1 —  

Loss on disposal of asset –  3.7 0.2

Contributions to employee pensions (5.4) (2.0) —  

Changes in operating assets and liabilities:

Accounts receivable 4.9 56.6 6.2

Receivables from related parties and affiliates, net (12.4) (34.1) (0.7) 

Inventories, net 3.7 10.9 (12.7) 

Prepaid and other assets (1.4) (3.4) (3.8) 

Accounts payable (7.6) 0.2 (17.5) 

Net due to Parent 3.8 9.6 —  

Accrued liabilities 2.9 7.2 (8.5) 

Other long-term liabilities 2.7 (2.6) 3.5

Net cash provided by operating activities 120.2 137.8 (3.1) 

Cash Flows from Investing Activities:

Capital expenditures (32.2) (28.5) (3.2) 

Investments in non-consolidated affiliates —  —  (0.3) 

Net cash used in investing activities (32.2) (28.5) (3.5) 

Cash Flows from Financing Activities:

Net transfers to Parent (84.5) (75.6) 6.6

Net cash used in financing activities (84.5) (75.6) 6.6

Increase in cash and cash equivalents 3.5 33.7 —  

Cash and cash equivalents at beginning of period 33.7 —  —  

Cash and cash equivalents at end of period $ 37.2 $ 33.7 —  

Supplemental Cash Flow Information:

Income taxes settled through Parent company equity $ 7.3 $ 13.1 4.1

Supplemental Disclosures of Non-Cash Activities:

Capital expenditures included in Accounts payable 0.6 5.1 4.3

Fixed asset transfers from parent company 0.2 —  0.1

The accompanying notes are an integral part of these Combined Financial Statements. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO COMBINED FINANCIAL STATEMENTS 

(In millions) 

Note 1: Description of the Business 

The accompanying combined financial statements include the historical accounts of Alkali Chemicals Business, (collectively referred to 

as “Alkali”, “Tronox Alkali Ltd.”, “We”, “Us”, “Our” or the “Company”) of Tronox Limited (“Tronox” or “Successor”), a public 

limited company registered under the laws of the State of Western Australia. The Company was acquired by Tronox on April 1, 2015 

from FMC Corporation (“FMC” or “Predecessor”). Tronox is a public limited company registered under the laws of the State of 

Western Australia, Australia with mining operations in the South Africa and the United States, as well as chemical plants in Australia, 

Netherlands and the United States. FMC is a publicly traded chemical company incorporated in Delaware (United States) providing 

solutions, applications and products to the agricultural, industrial and consumer markets. 

The accompanying combined financial statements (“Combined Financial Statements”) present separately the balance sheet, results of 

operations, cash flows and changes in parent company equity for the Company on a “Successor” basis, reflecting ownership by Tronox 

since April 1, 2015, and on a “Predecessor” basis, reflecting ownership by FMC for the three month period ended March 31, 2015. The 

financial information of the Company has been separated by a vertical line on the face of the Combined Financial Statements to identify 

the different basis of accounting. See Note 6 within the Combined Financial Statements for additional information related to the 

acquisition of the Company by Tronox. 

On February 21, 2017, Tronox publically announced a plan to begin a process to consider divesting the Company (the “Transaction”). 

The Transaction would consist of the sale of Tronox Alkali Corporation, its wholly owned subsidiary Tronox Alkali Wyoming and its 

indirect wholly owned subsidiary Tronox Specialty Alkali LLC. 

Nature of Operations 

The Company mines and processes trona ore and manufactures natural soda ash and inorganic chemical products that include sodium 

bicarbonate, sodium sesquicarbonate and caustic soda (collectively referred to as “alkali products”). The alkali products are used in a 

variety of industries for glass manufacturing, water treatment, pulp and paper, textiles, food and pharmaceuticals and cosmetics. The 

alkali products are sold directly to various domestic and international customers as well as to the American Natural Soda Ash 

Corporation (“ANSAC”), the primary export customer of the Company. ANSAC is a third-party nonprofit corporation whose purpose is 

to promote export sales of U.S. produced soda ash in conformity with the Webb-Pomerene Act. All mining and processing activities of 

the Company take place at the facility located in the Green River Basin of Wyoming, United States. See Note 5 within these Combined 

Financial Statements for additional information related to ANSAC. 

Note 2: Basis of Presentation 

Throughout the periods covered by the accompanying Combined Financial Statements, the Company operated as a business unit of the 

Successor and Predecessor. Consequently, standalone financial statements were not historically prepared for the Company. The 

Combined Financial Statements have been derived from the accounting records of the Successor and Predecessor to a provide a 

historical carve-out presentation of the combined financial position of the Company as of December 31, 2016 and 2015 and its results of 

operations, changes in parent company equity and cash flows for the year ended December 31, 2016, for the post-acquisition nine 

month period ended December 31, 2015 and the three month period ended March 31, 2015. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO COMBINED FINANCIAL STATEMENTS 

(In millions) 

The Combined Financial Statements have been prepared in accordance with accounting principles generally accepted in the United 

States (“U.S. GAAP”). The Combined Financial Statements include the assets, liabilities, revenues and expenses of the Company, as 

carved out from the historical results of operations and the historical bases of assets and liabilities of the Successor and Predecessor, 

adjusted to conform to U.S. GAAP. 

As the Combined Financial Statements present the Company as a carve-out business derived from the historical records of the 

Successor and Predecessor, Net investment of Parent is shown in lieu of shareholders’ equity on the Combined Balance Sheets. With 

the exception of certain payables, intercompany balances and transactions between the Company and the Successor and the Company 

and the Predecessor during their respective periods of ownership have been presented in Net investment of Parent. Intracompany 

balances and accounts have been eliminated. Net investment of Parent represents the Successor and Predecessor interest in the recorded 

net assets of the Company. 

The Combined Statements of Operations include all revenues and costs directly attributable to the Company, as well as costs for certain 

functions and services used by the Company that have been allocated from the Successor and Predecessor as further described below: 

• During the year ended December 31, 2016 and the nine month period ended December 31, 2015, (collectively referred to herein as 

the “Successor period”), costs were allocated to the Combined Financial Statements for certain governance and corporate 

functions such as legal, investor relations, communications and administration. The costs for these services and support functions 

were allocated to the Company using either specific identification or a pro-rata allocation using net sales. 

• During the three month period ended March 31, 2015 (referred to herein as the “Predecessor period”), costs were allocated to the 

Combined Financial Statements for governance and corporate functions such as legal, investor relations, communications and 

administration, as well as benefit expenses such as share-based compensation, defined benefit and defined contribution expenses. 

The costs for these services was determined using the historical annual amount allocated to the Company, pro-rated for the three 

month period ended March 31, 2015. The historical annual allocation of FMC costs were generally based on a blend of personnel 

count, net property, plant and equipment, and cost of sales. 

The net costs allocated during the Successor and Predecessor periods are included in Selling, general and administrative expenses 

within the Combined Statements of Operations. 

For purposes of the Combined Financial Statements, the income tax provision of the Company was prepared under the separate return 

method, as if the Company filed income tax returns on a stand-alone basis, separate from the Successor and Predecessor. 

The results of the Predecessor period were adjusted to conform to the Successor period presentation. As a result, the Predecessor results 

reflect the sale of inventory using the first-in, first-out (“FIFO”) basis of accounting rather than the last-in, first-out (“LIFO”) basis 

historically used by FMC. Additionally, the Predecessor results do not reflect an allocation for capitalized interest. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO COMBINED FINANCIAL STATEMENTS 

(In millions) 

Management believes the carve-out methodology for expense and cost allocations to be a reasonable reflection of common expenses 

incurred by the Successor and Predecessor on the Company’s behalf, relative to the total costs incurred by the Successor and 

Predecessor. These expenses were related to the provision of legal, investor relations, communications and administration services to 

the Company. Additionally, the assets and liabilities assigned from the Successor and Predecessor have been deemed attributable to and 

reflective of the historical operations of the Company. The Combined Financial Statements of the Company do not present the 

Successor’s historical debt or related interest expense. However, the amounts recorded may not be representative of the amounts that 

would have been incurred had the Company been an entity that operated independently of the Successor and Predecessor. 

Consequently, the Combined Financial Statements may not be indicative of future performance and do not necessarily reflect what the 

results of operations, financial position and cash flows would have been had the Company operated as a separate entity apart from the 

Successor and Predecessor during the periods presented. See Note 5 for further discussion of cost allocations included in the Combined 

Financial Statements. 

Note 3: Summary of Significant Accounting Policies 

Estimates and assumptions 

The preparation of financial statements in conformity with U.S. GAAP requires management to make estimates and assumptions 

that affect the reported amounts of assets and liabilities, the disclosures of contingent assets and liabilities at the date of the 

Combined Financial Statements and the reported amounts of revenue and expenses during the reporting period. Actual results are 

likely to differ from those estimates. 

Revenue recognition 

Revenue is recognized when risk of loss and title to the product is transferred to the customer, pricing is fixed or determinable and 

collection is reasonably assured. All amounts billed to a customer in a sales transaction related to shipping and handling represent 

revenues earned and are reported as net sales. Accruals are made for sales returns, rebates and other allowances, which are 

recorded in “Net sales” in the Combined Statements of Operations and are based on historical experience and current business 

conditions. 

Cost of goods sold 

Cost of goods sold includes costs for purchasing, receiving, manufacturing and distributing products, including raw materials, 

energy, labor, depreciation, depletion, shipping and handling, freight, warehousing and other production costs. 

Research and development 

Research and development costs are expensed as incurred. These costs include salaries, building costs, utilities and administrative 

expenses. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO COMBINED FINANCIAL STATEMENTS 

(In millions) 

Selling, general and administrative expenses 

Selling, general and administrative expenses include costs related to marketing, agent commissions and legal and administrative 

functions such as corporate management, human resources, information technology, investor relations, accounting, treasury and 

tax compliance including the allocations from the Successor and Predecessor for governance and corporate services. 

Share-based compensation 

During the Successor Period, certain employees of the Company were eligible to participate in the Tronox Limited Management 

Equity Incentive Plan (the “MEIP”), which permits the grant of awards that are comprised of incentive options, nonqualified 

options, share appreciation rights, restricted shares, restricted share units, performance awards and other share-based awards, cash 

payments and other forms as the compensation committee of the Board of Directors of Tronox (the “Board”) in its discretion 

deems appropriate, including any combination of the above. Where employees of the Company participate in the MEIP, the 

allocated cost is included in the Selling, general and administrative expenses based on the grant date fair value of each award, 

recognized over the requisite service period. The Combined Balance Sheets do not contain any equity amounts related to the 

MEIP. 

The Company recorded stock-compensation expense related to the MEIP of $1.2 for the year ended December 31, 2016 and $0.4 

for the nine month period ended December 31, 2015. None of the awards vested in 2015 or 2016 and therefore no income tax 

benefit was recorded for either period. 

Pension benefits 

During the Successor period, the Company sponsored a defined benefit plan. The defined benefit plan is accounted for using 

actuarial valuations as required by ASC 715, Compensation - Retirement Benefits. The Company recognizes the funded status of 

the defined pension plan on the balance sheet and recognizes changes in the funded status that arise during the period but are not 

recognized as components of net periodic benefit cost within other comprehensive income or loss, net of income taxes. 

Income taxes 

Income taxes as presented herein attribute current and deferred income taxes of the Successor and Predecessor to standalone 

financial statements of the Company in a manner that is systematic, rational, and consistent with the asset and liability method 

prescribed by ASC 740, Income Taxes. Accordingly, the income tax provision of the Company was prepared under the separate 

return method whereby an income tax provision is prepared for each member of a consolidated group as if each group member 

were a separate taxpayer and a stand-alone enterprise. As a result, actual tax transactions included in the consolidated financial 

statements of the Successor and Predecessor may not be included in the separate Combined Financial Statements of the Company. 

Similarly, the tax treatment of certain items reflected in the separate Combined Financial Statements of the Company may not be 

reflected in the consolidated financial statements and tax returns of the Successor and Predecessor; therefore, such items as net 

operating losses, credit carryforwards, and valuation allowances may exist in the stand-alone financial statements that may or may 

not exist in the Successor or Predecessor consolidated financial statements. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO COMBINED FINANCIAL STATEMENTS 

(In millions) 

The breadth of operations of the Company and the complexity of tax regulations require assessments of uncertainties and 

judgments in estimating the taxes that the Company will ultimately pay. The final taxes paid are dependent upon many factors, 

including negotiations with taxing authorities in various jurisdictions, outcomes of tax litigation and resolution of disputes arising 

from tax audits in the normal course of business. 

The provision for income taxes is calculated using the asset and liability approach of accounting for income taxes. Under this 

approach, deferred taxes represent the future tax consequences expected to occur when the reported amounts of assets and 

liabilities are recovered or paid. The provision for income taxes represents income taxes paid or payable for the current year plus 

the change in deferred taxes during the year. Deferred taxes result from differences between the financial and tax basis of assets 

and liabilities and are adjusted for changes in tax rates and tax laws when changes are enacted. Valuation allowances are recorded 

to reduce deferred tax assets when it is more likely than not that a tax benefit will not be realized. It is the policy of the Company 

to include accrued interest and penalties related to unrecognized tax benefits in income tax expense. 

In general, the taxable income or loss of the entities comprising the Company was included in the consolidated tax returns of the 

Successor and Predecessor. As such, separate income tax returns were not prepared for the entities comprising the Company. 

Consequently, income taxes currently payable are deemed to have been remitted to the Successor and Predecessor, in cash, in the 

period the liability arose and income taxes currently receivable are deemed to have been received from the Successor and 

Predecessor in the period that a refund could have been recognized by the Company had it been a separate taxpayer in the 

Successor and Predecessor periods. 

Self-insurance 

During the Successor period, the Company maintained self-insurance medical and workers’ compensation programs. The 

Company records a liability for healthcare and workers’ compensation costs during the period in which they occur as well as an 

estimate of claims incurred but not reported. 

During the Predecessor period, self-insurance workers’ compensation programs were managed by the Predecessor with costs 

allocated to the Company from the Predecessor for the provision of these benefits. 

Cash and cash equivalents. 

The Company considers all highly liquid investments with original maturities of three months or less to be cash equivalents. 

Historically the Company has participated in and relied upon the centralized cash management systems of the Successor and 

Predecessor to manage working capital and investing activities such as capital expenditures. 

13 



Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO COMBINED FINANCIAL STATEMENTS 

(In millions) 

Inventories, net 

The inventories of the Company include those costs directly attributable to the alkali products, including all manufacturing 

overhead, but excluding distribution costs. Inventories are stated at the lower of cost or market (“LOCM”), net of allowances for 

obsolete and slow-moving inventory. During the Successor period, the cost of inventories was determined using the FIFO, except 

for materials and supplies which were recorded at average cost, and raw materials which were recorded at standard cost. During 

the Predecessor period, the cost of inventories was determined on a FIFO basis. 

The Company reviews its inventories for impairment annually and at the end of each quarter by comparing the cost of its 

inventories to its net realizable value. The Company also periodically reviews its inventories for obsolescence (inventory that is no 

longer marketable for its intended use). In either case, the Company records any write-down equal to the difference between the 

cost of inventory and its estimated net realizable value based on assumptions about alternative uses, market conditions and other 

factors. 

Accounts receivable, net of allowance for doubtful accounts 

Accounts receivable consist primarily of trade receivables from customers resulting from product sales. The Company performs 

credit evaluations of its customers and take actions deemed appropriate to mitigate credit risk. Only in certain specific occasions 

does the Company require collateral in the form of bank or parental guarantees or guarantee payments. The Company maintains 

allowances for potential credit losses based on specific customer review and current financial conditions. 

Prepaid and other current assets 

Prepaid expenses and other current assets primarily consist of prepaid freight, prepaid royalties and transportation credits. 

Long lived assets 

Property, plant and equipment, net is stated at cost less accumulated depreciation, depletion and amortization, generally computed 

using the straight-line method. The estimated useful lives follows: 

Land Improvements 10-20 years

Buildings 10-40 years

Machinery and equipment 3-25 years

Furniture and fixtures 10 years

Maintenance and repairs are expensed as incurred, except for costs of replacements or renewals that improve or extend the lives of 

existing properties, which are capitalized. Upon retirement or sale, the cost and related accumulated depreciation are removed 

from the respective account and any resulting gain or loss is included in Cost of goods sold in the Combined Statements of 

Operations. 

Mineral leaseholds are depleted over their useful lives as determined under the units of production method. When it has been 

determined that a mineral property can be economically developed as a result of establishing proven and probable reserves, the 

costs incurred to develop such property through the commencement of production are capitalized. 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO COMBINED FINANCIAL STATEMENTS 

(In millions) 

The Company evaluates the recoverability of the carrying value of long-lived assets whenever events or changes in circumstances 

indicate that the carrying value may not be recoverable. Under such circumstances, the Company evaluates whether the projected 

undiscounted cash flows of its long-lived assets are sufficient to recover the carrying amount of the asset group being assessed. If 

the undiscounted projected cash flows are not sufficient, an impairment amount is calculated by discounting the projected cash 

flows using the weighted-average cost of capital. The amount of the impairment of long-lived assets is written off against earnings 

in the period in which the impairment is determined. 

Fair value measurement 

The Company measures fair value on a recurring basis utilizing valuation techniques that maximize the use of observable inputs 

and minimize the use of unobservable inputs, to the extent possible and consider counterparty credit risk in determining fair value. 

The fair value hierarchy is as follows: 

• Level 1 - Quoted prices in active markets for identical assets and liabilities; 

• Level 2 - Quoted prices for similar assets and liabilities in active markets, quoted prices for identical or similar assets and 

liabilities in markets that are not active or other inputs that are observable or can be corroborated by observable market data; 

and 

• Level 3 - Unobservable inputs that are supported by little or no market activity and that are significant to the fair value of the 

assets and liabilities 

Derivative instruments 

During the Successor period, the Company used derivative financial instruments to manage its exposure to market price 

fluctuation risk in the soda ash business. These derivative financial instruments consisted of exchange traded natural gas hedges 

futures contracts that were designated by the Successor as cash flow hedges for accounting purposes. As cash flow hedges, the 

effective portion of changes in the fair value of the natural gas futures contracts were recorded as a component of other 

comprehensive loss and subsequently recognized in net earnings when the hedged items impact earnings. 

During the Predecessor period, derivative financial instruments were managed by the Predecessor with gains and losses allocated 

to the Company for derivative contracts entered into on its behalf. 

Note 4: Recent Accounting Pronouncements 

In January 2017, the FASB issued ASU 2017-01, Clarifying the Definition of a Business (“ASU 2017-01”) which provides guidance 

intended to further clarify the definition of a business and guidance on what will be constituted as a business. Under ASU 2017-01, a 

business is an entity that can at a minimum have a substantive process; is comprised of more than just a single asset; has the ability to 

provide goods or services; and shows a potential presence of goodwill. ASU 2017-01 is effective for financial statements issued for 

fiscal 
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Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO COMBINED FINANCIAL STATEMENTS 

(In millions) 

years beginning after December 15, 2017 including interim periods within those fiscal years with early adoption permitted, provided 

that all of the amendments are adopted in the same period. The guidance requires application using a prospective transition method. The 

Company does not expect the adoption of ASU 2017-01 to have a material impact on the Combined Financial Statements. 

In August 2016, the FASB issued ASU 2016-15, Statement of Cash Flows (Topic 230): Classification of Certain Cash Receipts and 

Cash Payments (“ASU 2016-15”) which provides guidance intended to reduce diversity in practice in how certain cash receipts and 

cash payments are presented and classified in the statement of cash flows. ASU 2016-15 is effective for financial statements issued for 

fiscal years beginning after December 15, 2017 and interim periods within those fiscal years with early adoption permitted, provided 

that all of the amendments are adopted in the same period. The guidance requires application using a retrospective transition method. 

The Company has not yet determined the impact, if any, that ASU 2016-15 will have on the Combined Financial Statements. 

In June 2016, the FASB issued ASU 2016-13, Financial Instruments - Credit Losses: Measurement of Credit Losses on Financial 

Instruments (“ASU 2016-13”), which requires that entities use a current expected credit loss model which is a new impairment model 

based on expected losses rather than incurred losses. Under this model, an entity would recognize an impairment allowance equal to its 

current estimate of all contractual cash flows that the entity does not expect to collect from financial assets measured at amortized cost. 

The entity’s estimate would consider relevant information about past events, current conditions and reasonable and supportable 

forecasts that affect the collectability of the reported amount. ASU 2016-13 is effective for interim and annual reporting periods 

beginning after December 15, 2019 with early adoption permitted for annual reporting periods beginning after December 15, 2018. The 

Company does not expect the adoption of ASU 2016-13 to have a material impact on the Combined Financial Statements. 

In February 2016, the FASB issued ASU 2016-02, Leases (“ASU 2016-02”) which includes a lessee accounting model that recognizes 

two types of leases - finance leases and operating leases. The standard requires that a lessee recognize on the balance sheet assets and 

liabilities for leases with lease terms of more than 12 months. The recognition, measurement and presentation of expenses and cash 

flows arising from a lease by a lessee will depend on its classification as a finance or an operating lease. The standard is effective for 

fiscal years and interim periods within those fiscal years, beginning after December 15, 2018. Early adoption is permitted. The new 

standard must be adopted using a modified retrospective transition and provides for certain practical expedients. Transition will require 

application of the new guidance at the beginning of the earliest comparative period presented. The Company is evaluating the impact 

that ASU 2016-02 will have on the Combined Financial Statements and will update relevant accounting policies accordingly. 

In November 2015, the Financial Accounting Standards Board (the “FASB”) issued Accounting Standards Update (“ASU”) 2015-17, 

Balance Sheet Classification of Deferred Taxes (“ASU 2015-17”). ASU 2015-17 simplifies the presentation of deferred income taxes. 

The new guidance requires that all deferred tax liabilities and assets, along with any related valuation allowance, be classified as 

noncurrent on our consolidated financial position. We are required to adopt this standard in the first quarter of 2017. The guidance may 

be applied either prospectively, for all deferred tax assets and liabilities, or retrospectively. We have elected to adopt ASU 2015-17 for 

2015, on a prospective basis, and our disclosure in Note 14 is presented accordingly. 

16 



Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO COMBINED FINANCIAL STATEMENTS 

(In millions) 

In July 2015, as part of its simplification initiative, the FASB issued ASU 2015-11, simplifying the Measurement of Inventory (“ASU 

2015-11”). ASU 2015-11 simplifies the subsequent measurement of inventory by requiring entities to remeasure inventory at the lower 

of cost and net realizable value, which is defined as the estimated selling price in the ordinary course of business, less reasonably 

predictable costs of completion, disposal and transportation. This ASU does not apply to inventory measured using the last-in, first-out 

or the retail inventory method. The Company is required to adopt this standard in the first quarter of 2017. This standard is required to 

be applied prospectively with earlier application permitted as of the beginning of an interim or annual period. The Company does not 

expect the adoption ASU 2015-11 to have a material impact on the Combined Financial Statements. 

In May 2014, the FASB issued ASU 2014-09, Revenue from Contracts with Customers (Topic 606) which states that an entity should 

recognize revenue to depict the transfer of promised goods or services to customers in an amount that reflects the consideration to 

which the entity expects to be entitled in exchange for those goods or services. This guidance is effective for interim and annual periods 

beginning after December 15, 2017 and may be applied either retrospectively or on a modified retrospective basis. Subsequent to the 

issuance of the May 2014 guidance, several clarifications and updates have been issued on this topic, the most recent of which was 

issued in May 2016. The Company is evaluating the impact, if any, that ASU 2014-09 and any amendments thereto, will have on the 

Combined Financial Statements and will update its accounting policies accordingly. 

Note 5: Agreements and Transactions with Related Parties and Affiliates 

Shared Services and Corporate Costs 

The Company benefits from certain governance and corporate services provided by the Successor, including legal, investor relations, 

communications and administration. The amount of cost allocated to us by the Successor for these services was $19.5 for the year ended 

December 31, 2016 and $14.1 for the nine month period ended December 31, 2015. The allocations from the Successor were 

determined using either specific identification or through a pro-rata allocation of Successor company costs using net sales. The amount 

of cost allocated to us by the Predecessor for shared services and corporate costs was $4.0 for the three month period ended March 31, 

2015. The allocations from the Predecessor were determined using the annual historical cost for such services, pro-rated for the three 

month Predecessor period. The costs allocated during the Predecessor period also included a charge for the processing of accounts 

payable by the Predecessor. 

The amounts allocated to the Company during the Successor and Predecessor periods discussed herein are included within Selling, 

general and administrative expenses within the Combined Statements of Operations. 

Benefit Costs 

During the Predecessor period, employees of the Company participated in the stock compensation plan of the Predecessor, as well as 

other benefit plans that include pension, post-retirement healthcare and post-employment plans. The amount allocated to the Company 

for benefit costs was $2.8 for the three month period ended March 31, 2015. 
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Cash Management, Financing and Financial Instruments 

The cash generated by and consumed within the operations of the Company were historically managed centrally by both the Successor 

and Predecessor. The available cash balances of the Company were regularly “swept” at the discretion of the Successor and Predecessor 

with funding for the operating and investing activities of the Company provided as needed. Transfers and distributions of cash between 

the Company and the Successor and Predecessor are included within Net investment of Parent on the Combined Balance Sheets. 

During the Predecessor period, natural gas futures contracts derivative instruments were contracted and settled by the Predecessor on 

behalf of the Company. The loss incurred by the Predecessor in relation to natural gas futures contracts contracted was not material. 

Agreements and Transactions with Affiliates 

The Company is a member of ANSAC, an organization responsible for promoting and increasing the use and sale of soda ash and other 

refined or processed sodium products produced by its members. Costs incurred by ANSAC are charged directly to the Company and 

include sales and marketing, salaries, benefits, office supplies, professional fees, travel, rent and certain other costs. The transactions 

between ANSAC and the Company do not necessarily represent arms-length transactions and may not represent all costs incurred as if 

the Company operated on a stand-alone basis. The Company also benefits from favorable shipping rates for its direct exports when 

using ANSAC to arrange for ocean transport. Net sales to ANSAC were $275.9 for the year ended December 31, 2016, $209.6 for the 

nine month period ended December 31, 2015 and $68.1 for the three month period ended March 31, 2015. The costs charged to us by 

ANSAC were $7.9 for the year ended December 31, 2016, $7.4 for the nine month period ended December 31, 2015 and $3.8 for the 

three month period ended March 31, 2015. The costs charged from ANSAC are included in Selling, general and administrative 

expenses within the Combined Statements of Operations. 

Receivables from related parties and affiliates as of December 31, 2016 and 2015 are as follows: 

Successor

As of

December 31,

2016

As of

December 31,

2015

NatronX Technologies LLC $ 0.1 $ 1.0

ANSAC 59.9 46.5

Total $ 60.0 $ 47.5
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Accounts payable to related parties and affiliates, excluding accounts payable to the Parent which are separately disclosed as net due to 

the Parent on the Combined Balance Sheets, were $1.3 and $3.0 as of December 31, 2016 and December 31, 2015, respectively. These 

include related party payables to ANSAC which are included within Accounts payable on the Combined Balance Sheets. 

Note 6: Acquisition 

On April 1, 2015, the Successor acquired the Company for approximately $1,650.0 in cash and debt. The following table summarizes 

the assets acquired and the liabilities assumed at their respective acquisition date fair value. 

Purchase consideration $1,650.0

Fair value of assets acquired and liabilities assumed:

Accounts receivable 147.2

Inventories 48.3

Prepaid and other assets 31.8

Property, plant and equipment (1) 766.8

Mineral leaseholds (2) 738.5

Other long-term assets 3.3

Total assets acquired 1,735.9

Accounts payable 46.0

Accrued liabilities 28.0

Other 11.9

Total liabilities assumed 85.9

Net assets acquired $1,650.0

(1) The fair value of property, plant and equipment was determined using the cost approach, which estimates the replacement cost of 

each asset using current prices and labor costs, less estimates for physical, functional and technological obsolescence, based on the 

estimated useful life ranging from 5 to 38 years. 
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(2) The fair value of mineral rights was determined using the discounted cash flow method, which was based upon the present value 

of the estimated future cash flows for the expected life of the asset taking into account the relative risk of achieving those cash 

flows and the time value of money. A discount rate of 10.4% was used to take into account the risks associated with such assets. 

There were no contingent liabilities currently recorded in the fair value of net assets acquired as of April 1, 2015 and the fair value of 

net assets acquired includes accounts receivable with book value that approximates fair value. 

Note 7: Loss and Impairment of Equity Method Investment 

In 2011 the Company together with Church & Dwight and TATA Chemicals (Soda Ash) Partners formed NatronX, a joint venture 

engaged in the manufacturing and marketing of sodium-based and dry absorbents for air pollution control in electric utility and 

industrial boiler operations. The Company accounts for its 33 1/3 percent ownership interest in NatronX under the equity method 

whereby the amount invested by the Company is adjusted for its share of undistributed earnings and losses. During the three months 

ended March 31, 2015, the Company recorded its share of the NatronX loss of $0.2. 

At March 31, 2015, management evaluated the NatronX investment for impairment and determined the decline in value of NatronX was 

other-than-temporary. A non-cash impairment charge of $19.9 was recognized by the Company representing the entire balance of its 

NatronX investment. The impairment charge is included in Loss and impairment of equity method investment in the Combined 

Statements of Operations. 

Note 8: Accounts Receivable, Net of Allowance for Doubtful Accounts 

Successor

As of

December 31,

2016

As of

December 31,

2015

Trade receivables $ 73.7 $ 78.7

Other receivables 12.5 12.3

Allowance for doubtful accounts (1.3) (1.1) 

Total $ 84.9 $ 89.9

Note 9: Inventories 

Successor

As of

December 31,

2016

As of

December 31,

2015

Raw materials $ 3.3 $ 4.2

Work-in-process 5.9 9.1

Finished goods, net 16.3 13.5

Materials and supplies, net 8.2 10.6

Total $ 33.7 $ 37.4

20 



Alkali Chemicals Business 

(A Business of Tronox Limited) 

NOTES TO COMBINED FINANCIAL STATEMENTS 

(In millions) 

Note 10: Prepaid and other current assets     

Successor

As of

December 31,

2016

As of

December 31,

2015

Prepaid royalty $ 10.1 $ 7.4

Prepaid freight 4.7 5.1

Natural gas derivatives 3.0 —  

Other 3.0 4.6

Total $ 20.8 $ 17.1
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Note 11: Property, Plant and Equipment, Net 

Successor

As of

December 31,

2016

As of

December 31,

2015

Land and land improvements $ 64.9 $ 62.7

Buildings and improvements 71.4 66.9

Mine and development costs 7.0 0.0

Machinery and equipment 618.9 567.7

Construction-in-progress 63.0 76.2

Total 825.1 773.5

Less accumulated depreciation (87.2) (15.0) 

Total $ 738.0 $ 758.5

Depreciation and amortization expense for year ended December 31, 2016 was $53.5 of which $52.8 was included in Cost of goods sold 

and $0.7 was included within Research and development expenses in the Combined Statement of Operations. Depreciation and 

amortization expense for the nine month period ended December 31, 2015 was $38.2 of which $37.7 was recorded in Cost of goods 

sold and $0.5 was recorded in Research and development expenses in the Combined Statements of Operations. Depreciation and 

amortization expense for the three month period ended March 31, 2015 was $8.8 of which $8.7 was recorded in Cost of goods sold and 

$0.1 was recorded in Research and development expenses in the Combined Statements of Operations. 

Note 12: Mineral Leaseholds 

Successor

As of

December 31,

2016

As of

December 31,

2015

Mineral leaseholds $ 738.5 $ 738.5

Less accumulated depletion (9.3) (3.9) 

Total $ 729.2 $ 734.6

Depletion expense related to mineral leaseholds for the year ended December 31, 2016 and nine month period ending December 31, 

2015 was $5.4 and $3.9, respectively and was recorded in Cost of goods sold in the Combined Statements of Operations. 
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Note 13: Accrued Liabilities 

Successor

As of

December 31,

2016

As of

December 31,

2015

Employee-related costs and benefits $ 19.6 $ 16.1

Taxes other than income taxes 7.6 8.7

Accrued legal and professional expense 1.8 2.4

Other 3.1 2.0

Total $ 32.1 $ 29.2

Note 14: Income Taxes 

The income taxes of the Company were computed and reported herein under the “separate return method.” Use of the separate return 

method may result in differences when the sum of the amounts allocated to stand-alone tax provisions are compared with amounts 

presented in consolidated financial statements of the Successor and Predecessor. Deferred tax assets and liabilities of the Company 

could be significantly different from those included in the Successor and Predecessor consolidated financial statements. In addition, 

certain tax attributes such as net operating loss carryforwards that exist within the Successor and Predecessor consolidated financial 

statements may or may not exist in the stand-alone financial statements of the Company. 

The Combined Financial Statements do not reflect any amounts due to the Successor for income tax related matters as it is assumed that 

all such amounts due to the Successor were settled on December 31, 2016 and December 31, 2015. Similarly, the Combined Financial 

Statements do not reflect any amounts due to the Predecessor for income tax related matters as it is assumed that all such amounts due 

to the Predecessor were settled on March 31, 2015. 
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The components of income tax expenses follows: 

Successor Predecessor

Year ended

December 31,

2016

Nine month

period ended

December 31,

2015

Three month

period ended

March 31,

2015

Current

Federal $ 7.3 $ 12.3 $ 4.1

State 0.5 0.8 —  

Total Current 7.8 13.1 4.1

Deferred

Federal 20.3 8.4 1.1

State 0.7 1.0 —  

Total Deferred 21.0 9.4 1.1

Total $ 28.8 $ 22..5 $ 5.2

The significant components of the deferred income tax provision follows: 

Successor Predecessor

Year ended

December 31,

2016

Nine month

period ended

December 31,

2015

Three month

period ended

March 31,

2015

Deferred tax (exclusive of valuation allowance) $ 17.0 $ 6.9 $ 1.1

Net increase in the valuation allowance for deferred 

tax assets 4.0 2.5 —  

Deferred income tax provision $ 21.0 $ 9.4 $ 1.1

The Company has recognized that it is more likely than not that certain future tax benefits may not be realized through future taxable 

income. The valuation allowance increased $4.0 for the year ended December 31, 2016, $2.5 for the nine month period ended 

December 31, 2015 and $0.0 for the three month period ended March 31, 2015. These increases were primarily due to U.S. federal 

alternative minimum tax credits generated during the year that are not expected to be recoverable. 
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The significant components of the deferred tax assets and liabilities follows: 

Successor

As of

December 31,

2016

As of

December 31,

2015

Alternative minimum tax credit carryforwards $ 74.8 $ 70.8

Accrued expenses 9.1 10.7

Pension benefits 1.7 1.0

Other deferred tax assets 2.0 0.8

Deferred tax assets 87.6 83.3

Valuation allowance (74.8) (70.8) 

Deferred tax assets, net of valuation allowance 12.8 12.5

Property, plant and equipment, net (31.6) (11.0) 

Deferred tax liabilities (31.6) (11.0) 

Net deferred tax assets (liabilities) $ (18.8) $ 1.5

Management evaluates the deferred income taxes each reporting period to determine if valuation allowances are required or should be 

adjusted. U.S. GAAP accounting guidance requires that companies assess whether valuation allowances should be established against 

their deferred tax assets based on all available evidence, both positive and negative, using a “more likely than not” standard. In 

assessing the need for a valuation allowance, appropriate consideration is given to all positive and negative evidence related to the 

realization of the deferred tax assets. This assessment considers, among other matters, the nature and severity of current and cumulative 

losses, forecasts of future profitability, the duration of statutory carry forward periods and tax planning alternatives. 

At December 31, 2016, the Company had tax credit carry forwards related to U.S. federal alternative minimum tax credits with an 

indefinite expiration period. 
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The effective income tax rate applicable to income from operations before income taxes was different from the statutory U.S. federal 

income tax rate due to the factors listed in the following table: 

Successor Predecessor

Year ended

December 31,

2016

Nine Month

period ended

December 31,

2015

Three month

period ended

March 31,

2015

Statutory U.S. tax rate 35.0% 35.0% 35.0% 

Net difference:

State and local taxes 1.1 2.0 —  

Permanent differences (0.5) (1.7) (14.1) 

Change in valuation allowance 5.8 4.4 —  

Other —  —  (0.2) 

Total difference 6.4 4.7 14.3

Total income tax provision 41.4% 39.7% 20.7% 

The financial results of the Company are included in the consolidated income tax returns in the U.S. federal jurisdiction of the 

Successor and Predecessor. As of December 31, 2016, the U.S. federal income tax returns are open for examination and adjustment for 

the years 2015 and 2016. The Company has no unrecognized tax benefits, or accrued interest and penalties related to unrecognized tax 

benefits, for the periods presented in these financial statements. 

Note 15: Employee benefit plans 

During the Successor period, employees of the Company participated in the Tronox Alkali Corporate Savings Investment Plan (the 

“SIP”), a qualified defined contribution plan under section 401(k) of the Internal Revenue Code. Under SIP, regular full-time and part-

time non-union employees contribute a portion of their earnings and the Company provides a matching contribution up to a predefined 

threshold. For the year ended December 31, 2016 and the nine month period ended December 31, 2015, the matching contribution was 

100% of the first 4% of employee contributions and included a discretionary profit sharing contribution up to 5% of eligible 

compensation. The discretionary contribution is subject to approval each year by the Board. The matching contribution to the SIP vests 

immediately; however the discretionary contribution is subject to vesting conditions that must be satisfied over a three year vesting 

period. Contributions under the SIP, including the match, are invested in accordance with the investment options elected by plan 

participants. Compensation expense associated with the matching contribution to the SIP was $3.6 and $1.3 during 2016 and 2015, 

respectively, which was included in Cost of goods sold in the Combined Statements of Operations. 

The Company also sponsors a defined benefit plan. Upon acquisition of the Company from FMC as discussed in Note 6, the Successor 

established the Tronox Alkali Corporation Union Retirement Plan (“The Alkali Qualified Plan”) to cover all eligible union employees 

and retirees of the Company in accordance with 
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the Employee Retirement Income Security Act of 1974 (“ERISA”) and the Internal Revenue Code. The Company accounts for The 

Alkali Qualified Plan as a single employer pension plan that benefits only employees of the Company and thus, the related assets, 

liabilities costs of the plan are recorded in the Combined Financial Statements. 

Under The Alkali Qualified Plan, each eligible employee will automatically become a participant upon completion of one year of 

credited service. Retirement benefits under this plan are calculated based on the total years of service of an eligible participant, 

multiplied by a specified benefit rate in effect at the termination of the plan participant’s years of service. 

The components of net periodic pension costs for the Alkali Qualified plan follows: 

Successor

Year Ended

December 31,

2016

Nine month

period ended

December 31,

2015

Net periodic cost:

Service cost $ 4.9 $ 4.0

Interest cost 0.5 —  

Expected return on plan assets (0.1) —  

Amortization of Prior Service Cost 0.3 0.1

Total $ 5.6 $ 4.1
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The change in benefit obligations, plan assets and funded status along with amounts recognized in the Combined Balance Sheets 

follows: 

Successor

Year Ended

December 31,

2016

Year ended

December 31,

2015

Change in benefit obligations:

Opening benefit obligation $ 4.9 $ —  

Service cost

Interest cost

4.9

0.4

4.0

0.1

Net actuarial (gains) 0.5 (1.1) 

Plan amendments 4.2 1.9

Ending benefit obligation 14.9 4.9

Change in plan assets:

Beginning fair value of plan assets 2.0 —  

Employer contributions

Actual return on plan assets

Administrative expenses

5.4

(0.2

(0.1

) 

) 

2.0

0.1

(0.1) 

Ending fair value of plan assets 7.1 2.0

Funded status $ (7.8) $ (2.9) 

The funded status is recorded within Accrued pension benefits within the Combined Balance Sheets. Based on the funded status of the 

Alkali Qualified Plan, the projected minimum funding requirement was determined to be $3.4 for 2016, which is payable in 2017. The 

Company expects to make contributions to the Alkali Qualified Plan of $3.4 during 2017. 

Expected benefit payments for the next five years are as follows: 

2017 $0.2

2018 0.3

2019 0.5

2020 0.7

2021 0.9

2022-2026 6.9

Total $9.5
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Successor

Year Ended

December 31,

2016

Nine month

period ended

December 31,

2015

Projected benefit obligation $ 14.9 $ 4.9

Accumulated benefit obligation 4.9 —  

Fair value of plan assets 7.1 2.0

Net actuarial losses of $0.5 and prior service costs of $5.8, less an applicable aggregate tax effect of $0.6 are included as components of 

accumulated other comprehensive loss at December 31, 2016. Net actuarial gains of $1.1 and prior service costs of $1.8, less an 

applicable aggregate tax effect of $0.3 are included as components of accumulated other comprehensive loss at December 31, 2015. 

During the year ended December 31, 2016 and the nine month period ended December 31, 2015, $0.3 and $0.1, respectively, were 

reclassified from accumulated other comprehensive loss to the Combined Statements of Operations. 

The following weighted average assumptions were used to determine net periodic cost: 

Successor

Year Ended

December 31,

2016

Nine month

period ended

December 31,

2015

Discount rate 4.25% - 5.00% 4.15% 

Expected long-term rate of return 4.23% 4.46% 

Rate of compensation increase 0% 0% 

The following weighted average assumptions were used in estimating the actuarial present value of the plans’ benefit obligations: 

Successor

Year Ended

December 31,

2016

Nine month

period ended

December 31,

2015

Discount rate 4.50% 5.00% 

Expected long-term rate of return 2.44% 4.23% 

Rate of compensation increase 0% 0% 

The discount rates selected for estimating the actuarial present value of the benefit obligation of The Alkali Qualified Plan was 4.50% 

and 5.00% as of December 31, 2016 and 2015, respectively. The 2016 and 2015 rates were selected based on the results of a cash flow 

matching analysis, which projected the expected cash flows of the plan. 
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In forming the assumption of the Alkali Qualified Plan long-term rate of return on plan assets, management took into account the 

expected earnings on funds already invested, earnings on contributions expected to be received in the current year and earnings on 

reinvested returns. The long-term rate of return estimation methodology for Alkali Qualified Plans is based on a capital asset pricing 

model using historical data and a forecasted earnings model. An expected return on plan assets analysis is performed which incorporates 

the current portfolio allocation, historical asset-class returns and an assessment of expected future performance using asset-class risk 

factors. 

As of December 31, 2016 and 2015, pension plan assets consists of debt and equity securities. The Alkali plan is administered by a 

Board-appointed committee that has fiduciary responsibility for the plan’s management. The committee is responsible for the oversight 

and management of the plan’s investments. The committee maintains an investment policy that provides guidelines for selection and 

retention of investment managers or funds, allocation of plan assets and performance review procedures and updating of the policy. At 

least annually, the Alkali Qualified Plan’s asset allocation guidelines are reviewed in light of evolving risk and return expectations. 

The objective of the committee’s investment policy is to manage the plan assets in such a way that will allow for the on-going payment 

of the Company’s obligation to the beneficiaries. To meet this objective, the committee has structured a portfolio that will provide 

liquidity to meet the plan benefit payments and expense payable from the plan under ERISA and manage the plan asset in a liability 

framework. To provide adequate liquidity and control risk, the investment policy sets broad investment guidelines that permit 

investment managers and funds to invest in liability-hedging assets to control the plan’s surplus volatility. This includes investment in 

high-quality, investment grade bonds with durations that approximate the durations of the liabilities. 

Fixed income portfolio managers are permitted to use fixed income derivative contracts to achieve general portfolio objectives in 

accordance with the risk management and internal control procedures agreed between the manager and the committee’s advisor. The 

overall performance of the liability-hedging assets will be determined primarily by how they track the investable custom liability-

hedging mandate they are designed to hedge. Cash equivalents can he held to meet the benefits obligations of the plan and to pay fees. 

The cash equivalents investments of the plan can be invested in a diversified mix of high-quality, short-term debt securities, including 

commercial paper, bankers’ acceptance, certificates of deposits and US government obligations. 

Investment in return seeking assets is prohibited. 
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The fair values of pension investments as of December 31, 2016 are summarized below: 

Successor

Fair Value Measurement at December 31, 2016, Using:

Level 1 Level 2 Level 3 Total

U.S. Treasury securities (1) $ 3.0 $ —  $ —  $ 3.0

Corporate debt securities (2) 4.1 —  —  4.1

Total at fair value $ 7.1 $ —  $ —  $ 7.1

(1) For U.S. Treasury securities owned by funds, fair value is based on observable quoted prices on active exchanges, which are 

Level 1 inputs. 

(2) For corporate debt securities owned by the funds, fair value is based on observable inputs of comparable market transactions, 

which are Level 1 inputs. 

The fair values of pension investments as of December 31, 2015 are summarized below: 

Successor

Fair Value Measurement at December 31, 2015, Using:

Level 1 Level 2 Level 3 Total

Corporate debt securities(1) $ 1.2 $ —  $ —  $ 1.2

U.S. Treasury securities (2) 0.7 —  —  0.7

Investments measured at NAV(3) —  —  —  0.1

Total at fair value $ 1.9 $ —  $ —  $ 2.0

(1) For corporate debt securities owned by the funds, fair value is based on observable inputs of comparable market transactions, 

which are Level 1 inputs. 

(2) For U.S. Treasury securities owned by funds, fair value is based on observable quoted prices on active exchanges, which are 

Level 1 inputs. 

(3) In accordance with Subtopic 820-10, certain investments that were measured at net asset value per share have not been classified 

in the fair value hierarchy. The fair value amounts presented in that table are intended to permit reconciliation of the fair value to 

the line items in the statement on net assets available for benefits. 

Note 16: Derivative Instruments 

The Company entered into natural gas futures contracts beginning in 2016 in order to mitigate exposure from changes in market prices 

related to certain natural gas prices. The Company records these future contracts in either prepaid and other assets or other current 

liabilities at fair value in the Combined Balance Sheets and recognizes changes in the fair value of these future contracts in accumulated 

other comprehensive income, as these instruments have been designated as cash flow hedges. 
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As of December 31, 2016, the Company was party to futures contracts with a notional value of $13.0, expiring in December, 2017. For 

the year ended December 31, 2016, realized gains were immaterial and recorded within the Combined Statement of Operations. 

Unrealized gains on the future contracts amounted to $3.0 for the year ended December 31, 2016 and was recorded in the Statements of 

Other Comprehensive Income. The Company expects to recognize this amount into earnings over the next 12 months. The fair value of 

the future contracts was $3.0 and was recorded in Prepaid and other assets for December 31, 2016 and is further summarized below: 

Successor

Fair Value Measurement at December 31, 2016, Using:

Level 1 Level 2 Level 3 Total

Asset Category: $ $ $ $

Future Contracts —  3.0 —  3.0

Total at fair value $ —  $ 3.0 $ —  $ 3.0

Note 17: Commitments and Contingencies 

Lease commitments 

The Company leases various types of office space, manufacturing, data processing and rail transportation equipment. The gross rent 

expense under operating leases amounted to $17.6 and $12.3 for the year ended December 31, 2016 and nine month period ended 

December 31, 2015, respectively. 

At December 31, 2016, minimum rental commitments under non-cancelable operating leases were as follows: 

2017 $ 14.9

2018 15.1

2019 15.6

2020 15.3

2021 15.3

Thereafter 65.9

Total $142.1
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Purchase Commitments 

The Company is party to coal supply contracts designed to mitigate volatility in the price of coal. The purchase commitments at 

December 31, 2016 were as follows: 

2017 $ 4.1

2018 4.1

2019 4.1

2020 4.1

2021 4.1

Thereafter 20.3

Total $40.8

Guarantees 

The entities included within the Combined Financial Statements together with other subsidiaries of the Successor, jointly and severally 

guarantee the Successor’s debt obligations, namely a UBS revolving credit facility having a maturity date no later than June 18, 2017, 

Senior Notes due 2020 and Senior Notes due 2022. The amount outstanding under these debt obligations was $1,650.0 at December 31, 

2016. 

At December 31, 2016 and 2015, the fair value of the Senior Notes due 2020 was $841.0 and $520.0, respectively. At December 31, 

2016 and 2015, the fair value of the Senior Notes due 2022 was $544.0 and $347.0, respectively. The Company determined the fair 

value of the Senior Notes due 2020 and the Senior Notes due 2022 using quoted market prices. The fair value hierarchy for the Senior 

Notes due 2020 and the Senior Notes due 2022 is a Level 1 input. The Company determined the fair value of the UBS Revolver based 

on the contracted amounts which approximates fair value based on the short term nature of the borrowing and variable interest rate. The 

fair value hierarchy for our UBS Revolver is a Level 2 input. At December 31, 2016 and 2015, the fair value of the UBS Revolver was 

$150.0 and $150.0, respectively. 

Contingencies 

The Company is subject to certain contingent liabilities arising in the ordinary course of business. Some of these contingencies are 

known but are so preliminary that the merits cannot be determined, or if more advanced, are not deemed material based on current 

knowledge and some are unknown - for example, claims with respect to which the Company has no notice or claims which may arise in 

the future, resulting from products sold, guarantees or warranties made, or indemnities provided. Therefore, management is unable to 

develop a reasonable estimate of any potential exposure of loss for these contingencies, either individually or in the aggregate, at this 

time. 

Based on information currently available and established reserves, management has no reason to believe that the ultimate resolution of 

known contingencies will have a material adverse effect on the combined financial position, liquidity or results of operations. However, 

there can be no assurance that the outcome of these contingencies will be favorable and adverse results in certain of these contingencies 

could have a material adverse effect on the combined financial position, results of operations in any one reporting period, or liquidity. 
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Environmental     

Portions of mining operations in the Green River Basin of Wyoming are powered by natural gas which is delivered to the site via 

pipelines. Condensate from a natural gas pipeline, that is no longer in service, was collected in a condensate tank and “blown- down” 

into an unlined condensate disposal pit, a practice that was widely accepted at the time. This condensate included contaminant traces of 

volatile organic compounds (“VOC”) that are characterized and monitored by the indicator parameter, benzene. As a result, site 

investigations have confirmed that these VOCs are present in the soils and groundwater which extends from the condensate disposal pit 

to a down-gradient area that is bounded by a groundwater cut-off wall and pump back system. The notification from the WyDEQ 

requires a Focused Feasibility Study (“FFS”) be completed on the technologies that can be used to remedy the soils and groundwater in 

contaminated areas. At December 31, 2016 and 2015, the cost of the decontamination was $2.5 and $2.6, respectively. This estimated 

cost was included in Other long-term liabilities in the Combined Balance Sheets. 

Note 18: Concentration of Net Sales 

Net sales by geographic area follows: 

Successor Predecessor

Year Ended

December 31,

2016

Nine Month

period ended

December 31,

2015

Three month

period ended

March 31,

2015

Domestic $ 480.3 $ 351.5 $ 113.1

International operations:

ANSAC 275.9 209.6 68.1

Other 29.6 40.5 14.2

Total International 305.5 250.1 82.3

Total $ 785.8 $ 601.6 $ 195.4

Net sales from external customers for each similar product follows:     

Successor Predecessor

Year Ended

December 31,

2016

Nine month

period ended

December 31,

2015

Three month

period ended

March 31,

2015

Sodium bicarbonate $ 32.7 $ 25.1 $ 7.8

Sodium sesquicarbonate 69.4 53.3 15.9

Caustic soda 14.2 10.3 4.2

Soda ash 669.5 512.9 167.5

Total $ 785.8 $ 601.6 $ 195.4
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Note 19: Subsequent Events     

Management has evaluated subsequent events through March 31, 2017 and recognized transactions in the Combined Financial 

Statements as appropriate. Additionally, management has evaluated transactions that occurred as of the issuance date of these financial 

statements or March 31, 2017 for the purpose of disclosure of unrecognized events. 
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Note 20: Revision of Previously Issued Combined Financial Statements 

During the first quarter of 2017, the Company identified an understatement of 2016 revenue related to customer freight billings, as well 

as an understatement of bad debt expense in 2015. In addition, we also corrected the timing of other previously recorded immaterial 

out-of-period adjustments and other miscellaneous immaterial corrections and reflected them in the revised financial statements. The 

cumulative impact on the Statement of Operations of these misstatements was an increase to net income for the year ended 

December 31, 2016 of $2.3 million, and a decrease to net income of $0.4 million for the nine month period ended December 31, 2015. 

In accordance with Staff Accounting Bulletin (“SAB”) No. 99, Materiality, and SAB No. 108, Considering the Effects of Prior Year 

Misstatements when Quantifying Misstatements in Current Year Financial Statements, management evaluated the materiality of the 

misstatements from qualitative and quantitative perspectives, and concluded that the misstatements, although not material to the 

originating periods, would be material to the three months ended March 31, 2017, and accordingly we have revised our previously 

issued Combined Financial Statements to correct for these misstatements. 

Components may not sum to total due to rounding. 

The effects on our annual Combined Financial Statements are as follows: 

Combined Statement of Operations 

Nine month period ended December 31, 2015

As Reported Adjustment Revised

Selling, general and administrative expenses $ 34.9 $ 0.8 $ 35.7

Income from operations 57.9 (0.8) 57.1

Income from operations before income taxes 57.4 (0.8) 56.6

Income tax provision 22.9 (0.4) 22.5

Net income 34.5 (0.4) 34.1
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December 31, 2016

As Reported Adjustment Revised

Net sales $ 784.0 $ 1.8 $785.8

Cost of goods sold 670.8 (0.4) 670.4

Gross profit 113.2 2.2 115.4

Selling, general and administrative expenses 43.2 (0.8) 42.4

Income from operations 68.0 3.0 71.0

Income from operations before income taxes 66.5 3.0 69.5

Income tax provision 28.1 0.7 28.8

Net income 38.4 2.3 40.7

Combined Balance Sheet 

December 31, 2015

As Reported Adjustment Revised

Trade receivables, net of allowance for doubtful accounts $ 90.6 $ (0.7) $ 89.9

Total current assets 226.3 (0.7) 225.6

Deferred tax asset 1.2 0.3 1.5

Total assets 1,724.8 (0.4) 1,724.4

Net investment of Parent 1,620.0 (0.4) 1,619.6

Total equity 1,619.5 (0.4) 1,619.1

Total liabilities and equity 1,724.8 (0.4) 1,724.4

December 31, 2016

As Reported Adjustment Revised

Trade receivables, net of allowance for doubtful accounts $ 83.1 $ 1.8 $ 84.9

Inventories, net 33.4 0.3 33.7

Prepaid and other assets 20.7 0.1 20.8

Total current assets 234.4 2.2 236.6

Total assets 1,704.8 2.2 1,707.0

Net investment of Parent 1,574.9 2.2 1,577.1

Total equity 1,573.4 2.2 1,575.6

Total liabilities and equity 1,704.8 2.2 1,707.0
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Combined Statements of Changes in Parent Company Equity 

December 31, 2016 & 2015

As Reported Adjustment Revised

Net income $ 34.5 $ (0.4) $ 34.1

Balance at December 31, 2015 1,619.5 (0.4) 1,619.1

Net income 38.4 2.3 40.7

Net transfers to Parent (83.5) 0.3 (83.2) 

Balance at December 31, 2016 1,573.4 $ 2.2 1,575.6

Combined Statement of Cash Flows 

Nine month period ended December 31, 2015

As Reported Adjustment Revised

Net income $ 34.5 $ (0.4) $ 34.1

Bad debt expense —  0.8 0.8

Deferred income tax 9.7 (0.3) 9.4

Net cash provided by operating activities 137.8 —  137.8

December 31, 2016

As Reported Adjustment Revised

Net income $ 38.4 $ 2.3 $ 40.7

Bad debt expense 0.9 (0.8) 0.1

Deferred income taxes 20.8 0.2 21.0

Trade receivables, net of allowance for doubtful accounts 6.7 (1.8) 4.9

Inventories, net 4.0 (0.3) 3.7

Prepaid and other assets 1.3 0.1 1.4

Net cash provided by operating activities 120.6 (0.4) 120.2

Net transfer to parent 84.9 (0.4) 84.5

Net cash used in financing activities 84.9 (0.4) 84.5
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